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General construction notes

Landscape plan - Lot B 2209-2 B et} f bonter
o || #132 A, 2 Storey dweling i I
/|

1800w Vimier
paling fonce, =

TIF occmm

k\ - ..____w{m_‘IlI._l i ymm | :
L Iﬁ s f— \\ | wimm H I
' =
_m_\ 17 |
s
nit BEZ| . unitBO3 unitBoa | /unitBOg

/ - ;i
= / /

Unit B4

™ .

Refer secondary development
-~ application Lot A, 134 Burdett
Streal, Wahroonga

e

A y {

Detail 4.
Timber acge el nis.

Planting schedule — Lot B
Symbal Botanical name Commaon name Cont.  Staking Mature  No
size height  req.
Canopy trees.
AL Alcasuann litoealks Elack Sha: Ok inattes rarrow grmwing med frea) a8 2S804 1800 10-1500M 1
BAS  Banksia serata Ol Man Banks TELE  GxEE0n 1800 sBOM 1
BN Bankisa inteprfola Coast Barisia (medun refgensis ioe) 5Lt TS50 1900 12450M 3
ER Elasccarpus reticulahus Biussberry fush (rdgarous smal mos) 450 TuSx50 1800 BBOM 2
Tree profection measure ML Melziusca Flax Leaf P 75t TS50 1800 12150M 1
Type Znts. PIU Pitosporum undulssum Showy PAIESPATUM (Emal natvs urdsraorey Se) 300mm  ZxS0504 1800 B100M 1 PAUL SCRIVENER

Shrubs | small feature trees LANDSCAPE
cCs

Callsteman citinus ‘Splendens’  Dwail Crimaon Botebruah (Crimsen fowerng natve shut 200mm il 25M
Detail 2. GAG  Grevilea ‘Robyn Gorden Robyn Gordon 250mm il ZaM PO Box 813 Heweorr NSW 2106
EOM  Plothaca iEnseteman) Fink W Flowar 200mm il 1500 AEN; 67 121 4u

KA Kunzea ambigua Tick Bush Mewaring natva ssniti 250mm - nil 250M

YN Syzygum 'Straight h il Lty Pily ir plan dged) 300mm  hadged 4500 2
SR Syzygum ‘Reslience’ Resilence Lilly Pily (ative screen pant. Can bs hedged) A00mm  hadped 838 5
WEH  \Westingia fruticosa Naringa'  Czbieed Grey Boxh fedy bow screen can ba hadged 200mm  hedged 0207M &
Fems / Palms | Succulents [ ornamental bamboos.
CAA Cyathea australe Tree Fern (ativs tes fars) 200mm il 2-4.0M ]
CYR Cycas revolutum Sago Palm istiking natio ke pake ) 200mm il 112 2
GroundcoversiClimbers
OR Dichondra repens Kianey weed [nalive carpet groundeover] tubes il oM 40
GPR Grevilea ‘Poarinda Royal Manle' Grevilea Gr i 150mm il oz2m 8 161 Scale: 10100 @A
Detail 3. HYM Hargenbergia violacesa ‘Meema’ Meema Purple Coral Pea jpurle fowes natve growndcover)  200mm il 04m 20
- BCA Scaevcla agmula Fan Flgwer (Flowaning cascadng prounccover) 150mm i oam 12 022062 SHEET Nosd oF 1
h M = il ™ 1
Shoub planting detai n L5 W Widla hedaracea atve Vichats ratve low grosmdcovar tubes o 50
Detail 6. ‘Ornamental grassesistrappy leaved plants
cM Clvea miniata Kaffir Lity (shade tclerast grosndcover) 200mm il 05M 20
Turf over soil nis oic Dianslla casrulea Blue Flas Lily inativs gass e pant] 100mm il [ 26
OCcR Dianella caerulea Tasred Tasred Flax Lily instve grass e plant 100mm il o4am 30
OlA Dianella Cassa Bue' Hybrid Flan Lity (sattee grass ke piun 100mm il 04M 40
LT Lomandra Lime Tuff Drwearf Lomandra omasontal grass) 150mm  nil 04m 46

Flanting schedue species o be sourced fram |ocal nureenes suppling plants of local provenance wherever poasible. Landscaps conlraciar is to checs
plant numbars on plan againe? the schedul prior 1o sUbMitting tender price. Contact |ancscape archited If any number dscrapancses are found. Councl

trcls racuine that any of spacies varlety or container size MUST b canfirmed with landscape archiect to ersure 8 compllancs
cetificate can be lssued that's mests the specific development corent condticrs of the project
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Chapman Planning Pty Ltd

Suite 8/ 88 Mountain Street
ULTIMO NSW 2007

Phone: 9560 1718
www.chapmanplanning.com.au

2 February 2022

Clause 4.6 Request to Contravene a Development Standard

Property Description: Lot B — 134 Burdett Street, Wahroonga
Development: Boarding House Development

Development Standard: Boarding houses in Zone R2 Low Density Residential

Introduction

This is a clause 4.6 request to contravene the 12 room boarding house development
standard contained in Clause 30AA of State Environmental Planning Policy
(Affordable Rental Housing) 2009 (SEPP ARH 2009). The request relates to the
proposed 11-room boarding house development at Lot B — 134 Burdett Street,
Wahroonga.

ATTACHMENT 4 -1ITEM 1

This request to contravene the development standard is prepared on the basis of case
law Dib v Canterbury-Bankstown Council [2021] NSWLEC 1553 where the
commissioner provides the following addressing whether clause 30AA of SEPP ARH
is amenable to clause 4.6 of the LEP.

66. I accept that in the context of SEPP ARH when read as a whole, ¢l 30AA does
not serve to prohibit the development of boarding houses within the R2
Low Density Residential zone in all cases. Rather, the SEPP makes clear that
a boarding house development may be permissible with consent in the R2
zone. This is the first step in Poynting.

67.Although cl 30AA is expressed in the negative, the outward form of the clause
is not material to whether the provision is a development standard or
prohibition. As Giles JA states in Poynting at [93]:

“Care must be taken lest form govern rather than substance. A provision in the form, “A
building may be erected on land in a particular zone if the land has an area greater than
a particular area” appears regulatory, whereas a provision in the form, “A building must
not be erected on land if the land has an area less than a particular area” appears
prohibitory, but the substance is the same.”

68. Having determined that cl 30AA passes the first step of Poynting, | am satisfied
it also passes the second step - that is, by specifying a requirement or fixing a
standard, the provision will be a development standard by which permissible
development may be carried out.
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69. In this particular case a boarding house is permissible development able to be
carried out within the R2 zone when an aspect of that development - being the
number of boarding rooms - is fixed at 12.

70. Since | have determined that c/ 30AA is a development standard, | am then
satisfied it is amenable to cl 4.6 of the BLEP.

Accordingly, based on the case law established in Dib v Canterbury-Bankstown
Council [2021] NSWLEC 1553 this clause 4.6 request is submitted to address the
variation to the development standard. The request relates to the proposed 11-room
boarding house development at Lot B — 134 Burdett Street, Wahroonga.

The proposal is for an 11-room boarding house at the subject site, being Lot B — 134
Burdett Street, Wahroonga, noting a separate development application has been
submitted for a 11-room boarding house contained within a separate building at Lot A
— 134 Burdett Street, Wahroonga.

DA/248/2019A was approved on the 18™ of March 2020 for Torrens Title subdivision
of the parcel of land known as 134 Burdett Street, Wahroonga into two (2) lots, being
Lot A of 728.34m? area fronting Burdett Street, and battle-axe lot, Lot B of 689.66m?
area. This subdivision has not been registered.

SEPP ARH 2009 was amended in February 2019 to include Clause 30AA which
states:

30AA Boarding houses in Zone R2 Low Density Residential

ATTACHMENT 4 -1ITEM 1

A consent authority must not grant development consent to a boarding
house on land within Zone R2 Low Density Residential or within a land
use zone that is equivalent to that zone unless it is satisfied that the
boarding house has no more than 12 boarding rooms.

In 2018, the NSW Department of Planning, Industry and Environment exhibited an
Explanation of Intended Effect for the amendment, which detailed the purpose and
objectives of the proposed amendment, noting the development standard at Clause
30AA does not contain objectives.

As the approved subdivision under DA/248/2019A has not yet been registered, the
proposal will result in there being 22 x boarding rooms at 134 Burdett Street,
representing a technical variation to the maximum 12-room boarding house within the
R2 Low Density Residential zone development standard.

The request to contravene the development standard has been prepared in
accordance with the principles applied in relevant case law including:

1. Dib v Canterbury-Bankstown Council [2021] NSWLEC 1553
. Winten Property Group Limited v North Sydney Council (2001) 130 LGERA
79;
3. Wehbe v Pittwater Council (2007) 156 LGERA 446;
4. Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009;

2
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Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118;
Al Maha Pty Ltd v Huajun Investments Pty Ltd (2018) 233 LGERA 170; and
RebelMH Neutral Bay Pty Limited v North Sydney Council (2019) NSWCA
130

Now

This Clause 4.6 variation request is set out in accordance with the relevant
principles established by the Court including:

1. Is the development consistent with the objectives of the zone?

2. Is the proposed development consistent with the objectives of the development
standard which is not met?

3. Is compliance with the development standard unreasonable or unnecessary in
the circumstances of the case? (cl 4.6(3)(a) and cl 4.6(4)(a)(i))

4. Are there sufficient environmental planning grounds to justify contravening the
development standard and therefore the Applicant’s written request to vary the
development standard is well founded?(cl 4.6(3)(b) and 4.6(4)(a)(ii))

5. Is the proposed development in the public interest because it is consistent with
the objectives of the standard and the zone? (cl 4.6(4)(a)(ii))

Matters required to be demonstrated under clause 4.6(3) of the LEP

ATTACHMENT 4 -1ITEM 1

Compliance with the development standard is unreasonable or unnecessary in this
particular case

Pursuant to clause 4.6(3)(a) of the LEP, the contravention of the boarding houses in
Zone R2 Low Density Residential is acceptable in the circumstances of this case and
compliance with the development standard is considered both unreasonable and
unnecessary because the proposed boarding house development, including the
contravention, is consistent with the explanation of intended effect of Clause 30AA
Boarding houses in Zone R2 Low Density Residential, notwithstanding non-
compliance with the standard.

The primary intention of the boarding houses in Zone R2 Low Density Residential is
detailed in the Explanation of Indented Effect of the introduction of Clause 30AA as
follows:

To ensure that the built form of boarding house development in the R2 zone is
compatible with the built form of other development in the local area.

The Explanation of Intended Effect also details the following secondary objective of
the Clause:

A maximum room number for boarding houses is considered to assist in
ensuring that the amenity impacts of boarding house development on adjoining
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and nearby properties, such as overlooking, overshadowing and car parking
impacts, are able to be better managed.

The development proposal achieves the above intention and objective of Clause 30AA
of SEPP ARH 2009 based on the following:

The proposed boarding house development is consistent and compatible with the
design, form and scale of development in the locality. The immediate locality
contains a diversity of building forms with 1 — 2 storey dwellings and multi-dwelling
housing developments within the vicinity of the site. The development proposal,
being a 2-storey form with a pitched roof, will reflect the form and scale of the
locality and present an architectural uplift to the streetscape.

The proposed materials and finishes and landscape works are consistent with
adjoining development and compatible with the planning controls under SEPP ARH
2009, noting the proposal satisfies the Character Test of Clause 30A of SEPP
ARH.

The configuration of built forms in the immediate locality is shown in the following
aerial photograph.

Source: SIX Maps

The proposed built form of the boarding houses on Lots A and B is compatible
with development in the immediate locality. The proposed built form — 2 storeys
is compatible with the existing building character in the immediate locality. The
boarding house presents to the street as a similar form and scale to surrounding
2-storey low-density development within its visual catchment. Further, the form
and scale of development is consistent with the streetscape and desired future
character.

The subject site is zoned R2 — Low Density Residential under the Hornsby
Local Environmental Plan 2013 and boarding houses are a permissible land
use. The planning controls allow 2-storey development of maximum 8.5m
height and the overall scale and form of the proposed development complies
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with the density controls applying to the subject site pursuant to the Hornsby
LEP 2013.

= The proposed design mitigates amenity impacts to adjoining properties in terms of
overlooking, overshadowing and car parking based on the following assessment:

- The built form has been located on the allotment with regard to the setback
controls for dwelling houses contained in the Hornsby Development Control
Plan,

- the boarding house provides adequate car, bicycle and motorcycle parking, and

- the orientation of the subject site and location adjacent to the Pacific Highway
minimises the potential for unreasonable solar access impacts to neighbouring
properties.

The potential overlooking impacts resulting from the development are mitigated by
virtue of offset windows and the design of the boarding house with communal areas
at second floor level, noting that the communal terrace is oriented towards the
street and does not overlook adjoining residential properties.

The development application is accompanied by shadow diagrams prepared by
Mackenzie Architects International, which confirm that the proposal meets the solar
access and overshadowing requirements contained in the Homsby DCP.

The traffic generated by the development proposal will be minimal given the level
of parking provided and the site’s location within an accessible area, being within
75m of regularly serviced public bus stops, and that bicycle and motorcade parking
is provided. The traffic generation will not have any unacceptable or unreasonable
traffic implications the surrounding road network and local road, being Burdett
Street.

ATTACHMENT 4 -1ITEM 1

It is unreasonable to require compliance with the development standard noting the
non-compliance is the result of the approved subdivision of 134 Burdett Street under
DA/248/2019A not yet being registered, and that upon registration of the approved
plan of subdivision, the proposed boarding house development will comply with Clause
30AA of SEPP ARH 2009.

Enforcing strict compliance with Clause 30AA in this instance will thwart the timely
economic development of the land. The resulting development proposed under this
application, when assessed in conjunction with that on Lot B, is compatible with the
total impacts of development anticipated by Clause 30AA and therefore compatible
with the low density residential zone.

Further, compliance with the development standard is unnecessary, noting the
proposed boarding house is compatible with neighbouring and nearby built forms, and
that the proposed variation will not result in any amenity impacts upon adjoining
properties with respect to overshadowing, overlooking or traffic and car parking.

Furthermore, the proposal, including the variation to the boarding houses in Zone R2
Low Density Residential development standard meets the intention and objectives of
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the standard as contained in the Explanation of Intended Effects, notwithstanding the
numerical contravention.

There are sufficient environmental planning grounds to justify contravening the
development standard

Pain J held in Four2Five vs Ashfield Council [2015] NSWLEC 90 that to satisfy clause
4.6(3)(b), a clause 4.6 request must do more than demonstrate that the development
meets the objectives of the development standard and the zone — it must also
demonstrate that there are other environmental planning grounds that justify
contravening the development standard, preferably being grounds that are specific to
the site.

Pursuant to clause 4.6(3)(b) of the LEP, the environmental planning grounds
contained in this application are sufficient to justify the non-compliance with the height
of buildings development standard because:

= The proposed boarding house on Lot B has been designed with 11 boarding
rooms in accordance with the numerical requirement contained in Clause 30AA
of SEPP ARH 2009. The proposed variation is the result of the approved
subdivision not yet being registered. The proposed development on Lot B,
when accompanied by the proposed development on Lot A, will provide 22
boarding rooms on a single lot. Following the registration of the subdivision
both boarding house developments will comply with the numerical
requirement.

ATTACHMENT 4 -1ITEM 1

= Despite the non-compliance with the boarding houses in Zone R2 Low Density
Residential, the proposal is consistent with the following aims of the Hornsby
LEP 2013 found at clause 1.2(2):

o 1.2(2)(b) — The proposed boarding house development represents an
orderly and sustainable land use at the subject site and within the R2
Low Density Residential zone, noting the proposed built form is
compatible with neighbouring and nearby development and that the
proposal contributes to the provision of affordable housing to meet the
housing needs of the community.

o 1.2(2)(c) — The proposed boarding house contributes to the range and
availability of housing types within the locality and wider Hornsby local
government area, providing affordable housing within an accessible
area to meet current and future housing demand.

= Despite the non-compliance with the boarding houses in Zone R2 Low Density
Residential, the proposal is consistent with the following objects of the
Environmental Planning and Assessment Act 1979 as follows:

o 1.3(c) - The proposal is an orderly and economic use of the subject site
and the development is consistent with the intent and objectives of the
boarding houses in Zone R2 Low Density residential standard, with a
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proposed built form that is compatible with the desired future character
of the locality, on an allotment that is capable of accommodating a
boarding house development. This clause 4.6 request facilitates the
orderly and economic development of the land, allowing a built form on
the site prior to its subdivision, which would otherwise comply with the
development standard, if sites were developed individually.

o 1.3(g) — The design of the proposal is a good design outcome for the
subject site and within the R2 Low Density Residential zone, and will
provide a high level of residential amenity for future lodgers of the
boarding house whilst preserving the amenity of the broader locality.
The proposal has been designed in accordance with the controls and
design requirements for dwelling houses contained in the Hornsby LEP
2013, and is therefore a compatible and consistent 2-storey with pitched
roof built form within the locality.

Clause 4.6 (4)(a)(i) — The consent authority is satisfied that the applicant’s
written request has adequately addressed the matters required to be
demonstrated by subclause (3)

As demonstrated above, the proposed development has satisfied the matters required
to be demonstrated in clause 4.6(3) of the LEP by providing a written request that
demonstrates:

1. Compliance with the development standard is unreasonable or unnecessary
in the circumstances of the case, by establishing that the objectives of the
development standard are achieved notwithstanding the non-compliance.

ATTACHMENT 4 -1ITEM 1

2. The environmental planning grounds relied on are sufficient to justify the
development standard.

In accordance with the findings of Chief Justice Preston in Initial Action Pty Ltd v
Woollahra Municipal Council [2018] NSWLEC 118, the consent authority under clause
4.6(4)(a)(i) need only be satisfied that the written request addresses clause 4.6(3).
Under Clause 4.6(4)(a)(i) the Consent Authority is not to determine in its opinion
whether the request satisfies the requirements of clause 4.6(3)(a) and (b), justthat the
request has been made and that these items have demonstrated.

The relevant items in clause 4.6(3) have been demonstrated above.

Clause 4.6(4)(a)(ii) - The proposed development is in the public interest

In relation to clause 4.6(4)(a)(ii) of the LEP, the proposed boarding house development
is in the public interest because it is consistent with the objectives of the boarding
houses in Zone R2 Low Density Residential development standard and the objectives
for development in the R2 — Low Density Residential zone in accordance with the
planning assessment provided as follows:

The objectives of the R2 — Low Density Residential zone are as follows:
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Objective

Consistency

To provide for the housing needs of
the community within a low density
residential environment.

The proposed boarding house has
been designed to meet the housing
needs of the community, noting the
demand for affordable housing. The
proposed built form is compatible
with the future character of the low-
density residential environment,
presenting as a 2-storey with pitched
roof form.

The proposal contributes to the
range of housing types within the
locality with minimal adverse
amenity impacts.

The boarding house provides for a
good level of amenity for residents,
noting the considerable room sizes,
individual kitchen and bathroom
facilities and sufficient communal
areas, and is within close proximity
to public transport being within an
accessible area approximately 75m
from regularly serviced bus stops.

To enable other land uses that
provide facilities or services to meet
the day to day needs of residents.

Not applicable to the development
application.

In addition to the above reasons the proposal is also in the public interest because:

The request for a degree of flexibility in the application of the development
standard will facilitate the redevelopment of the site and the provision of a
boarding house development that is consistent with the envisioned form of
development for the R2 Low Density Residential zone.

The resulting development is consistent with the intent of the development
standard, noting the 2-storey with pitched roof form sits comfortably within the
Burdett Street streetscape and is compatible with neighbouring and nearby
development, and further that the proposal will not result in unreasonable
amenity impacts to the locality.

The variation to the standard will facilitate the provision of affordable housing
within an accessible area, and will contribute to the range and availability of
housing in the locality, noting the demand for affordable housing.

Taking into consideration the above, the proposed development is in the public interest
as it is consistent with the objectives of the development standard and the R2 — Low
Density Residential Zone under the Hornsby Local Environmental Plan 2013.

ATTACHMENT 4 -1ITEM 1

Local Planning Panel meeting 30 March 2022

Attachments Page 38



Hornsby Shire Council Attachment to Report No. LPP2/22 Page 38

The request for a numerical variation to the maximum number of boarding rooms
within boarding house development on land zoned R2 Low Density Residential is
specific to the subject site and the application of Clause 30AA of SEPP ARH 2009.
The proposal does not undermine the intent and effectiveness of the boarding houses
in Zone R2 Low Density Residential development standard in Clause 30AA or the
objectives of the development standard and the zone for achieving positive outcomes
on environmental planning grounds.

For these reasons, the proposal and the numerical variation does not undermine the
integrity of the boarding houses in Zone R2 Low Density Residential development
standard and its objectives, as well as the zoning objectives which have been adopted
by Council as being in the public interest.

The concurrence of the Secretary

Clause 4.6(4)(b) of the LEP requires the concurrence of the Secretary (of the
Department of Planning, Industry and Environment) before the consent authority can
exercise the power to grant development consent for development that contravenes a
development standard.

In deciding whether to grant concurrence, the Secretary is required to consider the
following:

(a) whether contravention of the development standard raises any matter of
significance for State or regional environmental planning, and

(b)  the public benefit of maintaining the development standard, and

(c) any other matters required to be taken into consideration by the Secretary
before granting concurrence.

ATTACHMENT 4 -1ITEM 1

The proposal is not likely to raise any matter of significance for State or regional
environmental planning. As addressed above the non-compliance with the boarding
houses in Zone R2 Low Density Residential standard is considered to be in the public
interest because the proposed development is consistent with the objectives of the
standard and the objectives of the R2 Low Density Residential zone.

The proposed non-compliance with the development standard would not undermine
the public benefit of maintaining the development standard. The proposal only
presents a non-compliance with the standard due to the approved subdivision of the
subject site not yet being registered, and the contravention of the standard as a result
of this does not result in a development at the subject site that is inconsistent with the
objectives of the Low Density Residential zone. The request for flexibility in the
application of the development standard will facilitate boarding house development on
the subject site that is consistent with the character of recent contemporary
redevelopment within the locality, as well as the envisioned built form for the site
pursuant to the Hornsby LEP and DCP.

The proposal is consistent with the matters required to be taken into consideration
before concurrence can be granted under clause 4.6(5) ofthe LEP. The contravention
of the standard will not result in adverse amenity impacts and is in the public interest.
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Conclusion

The development proposal has a hon-compliance with the boarding houses in the R2
Low Density Residential zone development standard of a maximum of 12 boarding
rooms contained within clause 30AA of SEPP ARH 2009. The non-compliance is the
result of the approved subdivision of the parcel of land known as 134 Burdett Street,
Wahroonga not yet being registered and the concurrent development application for a
11 room boarding house contained within a separate building at Lot A of the subject
site resulting in there technically being 22 boarding rooms proposed at the site as it is
currently registered. Notwithstanding, the proposal has been designed with a built form
that is compatible with scale, height and form of the surrounding development and
consistent with the intent of the R2 — Low Density Residential zone.

The numerical variation to the boarding houses in Zone R2 Low Density Residential
standard does not attempt to affect the planning outcomes for the broader locality;
rather Clause 30AA of SEPP — ARH 2009 is addressed subject to the registration of
the lots in accordance with DA248/2019/A.

The variation will not generate unreasonable additional amenity impacts concerning
overlooking, overshadowing or traffic and parking beyond that envisaged for the Low
Density Residential zone.

It is unreasonable and unnecessary to enforce strict compliance with this development
standard noting the non-compliance is a result of the approved subdivision of 134
Burdett Street into two (2) allotments under DA248/2019/A that has not been
registered. The proposed boarding house complies with the relevant development
standards contained in the Hornsby LEP 2013, and the design guidelines and
requirements for dwelling houses in the R2 zone pursuant to the Hornsby DCP,
thereby being consistent with the intent of the planning controls.

ATTACHMENT 4 -1ITEM 1

Enforcing strict compliance with Clause 30AA in this instance will thwart the timely
economic development of the land. The resulting development proposed under this
application, when assessed in conjunction with that on Lot B, is compatible with the
total impacts of development anticipated by Clause 30AA and therefore compatible
with the low density residential zone.

The application to vary the boarding houses in Zone R2 Low Density Residential
development standard is well founded and as addressed the proposed boarding house
meets the objectives of the development standard. The proposal achieves an
acceptable design for this subject site, being Lot B — 134 Burdett Street, and the
variation does not result in unreasonable visual and amenity impacts upon surrounding
properties. In accordance with the environmental planning grounds addressed in this
clause 4.6 request, the proposal can be supported.

Chapman Planning Pty Ltd
Member Planning Institute of Australia
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Chapman Planning Pty Ltd

Boarding House Plan of Management

Lot B — 134 Burdett Street, Wahroonga

8 December 2021

1.

Introduction

This plan of management is for the operation of the boarding house
development at Lot B 134 Burdett Street, Wahroonga. The boarding house
contains 9 x single rooms and 2 x double rooms (including 2 x accessible
rooms), 6 x car parking spaces (including 1 x accessible space), 3 x bicycle
spaces and 3 x motorcycle spaces.

Accommodation

The boarding house has the capacity to accommodate up to 13 lodgers. The
boarding house has been designed individual kitchens and bathrooms in each
boarding room.

The boarding house includes 1 x communal lounge room and 1 x communal
rooftop terrace at ground floor level

Parking

The boarding house includes 6 x car parking spaces, including 1 x accessible
space, 3 x motorcycle parking spaces and 3 x bicycle parking spaces. The
managing agent will be responsible for the allocation of the parking spaces.

Management

A managing agent will be appointed and responsible for the operation and
administration of the boarding house.

The responsibilities of the managing agent are:

i. Selection of tenants, assessment of tenant eligibility and administration
of the tenancy agreements.

i. A hard copy of this Plan is to be provided to each new boarder upon
arrival. Failure to adhere may result in cessation of occupation.

ii. An accommodation register will be maintained by the managing agent
providing details of all occupants, length of stay and payment details.

iv. Each boarder is to sign an Occupancy Agreement and House Rules
Agreement and the minimum term is 3 months.

PoM.134BurdettStreet.LotB.Wahroonga

ATTACHMENT 5 -1ITEM 1

Local Planning Panel meeting 30 March 2022

Attachments Page 41



Hornsby Shire Council

Attachment to Report No. LPP2/22 Page 41

V.

Vi.

Vii.
viii.

Xi.
Xii.

Xiii.

Xiv.

Upon arrival boarders are to be issued with an information sheet. The
information sheet will provide information about the premises as well as
a note that there is residential development adjoining the property and
that boarders need to take the neighbours’ interests into account when
leaving and entering.

Ensure the maximum number of lodgers in each room/boarding house
is not exceeded.

Administration and distribution of the house rules.

Ensure the house rules are fixed in each room and the communal room
in a prominent location.

Ensure all lodgers are familiar with fire safety procedures including the
location of fire extinguishers, evacuation procedures and assembly
areas.

Ensure fire safety inspections are undertaken annually and that the fire
safety equipment is working.

Manage the cleaning of the common areas and rooms.

Manage waste collection including the provision of waste bins in each
room and collection of waste from the waste storage area.

Provide managing agents contact details to all lodgers and Council. The
managing agents contact details are also to be provided on noticeboard
within the communal lounge area.

Manage a complaints register and incident report register. The manager
is responsible for recording any complaints in a complaints register (“the
Complaints Register”) which is to be available to surrounding
neighbours and Council upon request. The Complaints Register shall
detail how and when any complaints are dealt with. The Complaints
Register will contain:

Complaint date and time;

Name of person/police/council making the complaint;
Contact details;

Nature of the complaint;

Action taken (by whom and when); and

Outcome and/or further action required.

~®oo0oTw

Action will be taken by the managing agent within 24 hours of notification. The
Complaints Register is to be kept on premises at all times and is to be made
available to Police and Council upon request.

XV.

the managing agent will be contactable by phone 24 hours per day, 7
days per week.

5. Boarder Identification

The managing agent requires photo ID (eg: typically either passport or driver's
licence) from each boarder.

Where the person is an Australian and does not hold a driver’s license then
alterative ID which may not hold a photo can be accepted.

PoM.134BurdettStreet.LotB.Wahroonga
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6. Use of Boarding Rooms

The boarding rooms shall be used for residential purposes with a maximum of
1 lodger per single room and 2 lodgers per double room.

The following management provisions apply to the rooms:

Vi.

Vil.

No visitors are permitted on the premises no visitors are permitted on
the premises (inclusive of the carparking facilities) after 10pm or before
7am Monday to Saturday, and after 10pm or before 8am on Sundays
and Public Holidays.

No keys are to be provided to visitors without permission of
management.

Lodgers shall not contribute to excessive noise or unruly behavior.
Unruly behavior may result in termination of the occupancy agreement.

Rooms and the common areas shall be kept clean and hygienic at all
times. The bins are to be emptied by the lodgers to the garbage bins as
required.

lllegal substances are not permitted on the premises. Any lodger found
to be supplying or in the possession of illegal substances will have their
occupancy agreement terminated.

No pets are permitted on the premises or boarding rooms without written
approval of management.

Rooms will be made available for inspection upon notice from
management.

7. Room Furnishing

Rooms will be furnished with the following items:

The rooms have been sized to accommodate either a double bed or
single bed.

A lockable cupboard for each lodger with a minimum volume of 1 cubic
metre per room.

Mirror.

Lamp.

Waste container.

Kitchenette facilities will include:

A sink with running hot and cold water.
1 refrigerator & freezer.

Below bench cupboards.

Bench top space.

Waste container.

Bathrooms will include:

Shower with running hot and cold running water.
Washbasin with hot and cold running water.

PoM.134BurdettStreet.LotB.Wahroonga
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ii.  Mirror.
iv. Toilet.

Common room facilities will include:

i. Lounge and coffee table.
i. BBQ facilities

8. Use of Communal Areas

The common room is to be kept clean and tidy at all times. The hanging of
clothes, towels or any other personal items in the common areas outside of
designated clothes drying area will not be permitted.

The use of the common room for social gatherings will require approval from
the manager.

The lodgers wishing to use the 6 x parking spaces must register with the
manager.

No more than 13 persons may use the common lounge area or communal
terrace at any time within the permitted hours of use. Clear signage shall be
displayed at the entry to communal lounge/communal terrace detailing
maximum capacity.

No residents/visitors are to gather in the outdoor communal area between 10pm
or before 7am Monday to Saturday, and after 10pm or before 8am on Sundays
and Public Holidays.

ATTACHMENT 5 -1ITEM 1

The external door between communal lounge and outdoor terrace shall be fitted
with electronic lock/swipe card access which automatically locks between 10pm
— 7am Monday to Saturday, and 10pm — 8am on Sundays and Public Holidays
ensuring after hours security and no use of external common spaces outside of
these times.

9. Safety and Security

Lodgers are responsible for ensuring the access from Burdett Street is locked
at all times.

A key/swipe card will be issued to all boarders with no additional keys/cards to
be issued to visitors without approval from the manager. The lodgers wishing
to use the 6 x parking spaces must register with the manager and will be
allocated a specific car space.

If a room key is lost the manager shall be responsible for the issue of a new

key/replacement of lock/door code where required. The manager shall hold a
spare key to all rooms for access in case of emergency. If spare keys are issued

PoM.134BurdettStreet.LotB.Wahroonga
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to lodgers or contractors for access purposes, the manager shall maintain a
record of date/time of issue.

Appropriate sensor lighting shall be provided within the common areas
including parking, hallway areas and common room. The lighting is to be
regularly inspected by the managing agent and replaced where required.

The external door between communal lounge and outdoor terrace shall be fitted
with electronic lock/swipe card access which automatically locks between 10pm
— 7am Monday to Saturday, and 10pm — 8am on Sundays and Public Holidays
ensuring after hours security and no use of external common spaces outside of
these times.

1.8m fencing will be provided at the property boundary. Gates and entry doors
to the premises are to be kept closed by lodgers at all times.

10.Waste Management

Each room shall contain a waste bin. The lodger is responsible to ensure the
bin is emptied in the waste storage area.

The waste storage area will include waste and recycling bins and the lodger is
responsible for the separation of the waste and recycling materials.

The waste and recycling materials will be stored in 240 litre bins serviced from
Burdett Street. The managing agent shall ensure the building cleaner is
responsible for taking the bins to and from the street on collection day.

11.Maintenance and Cleaning
Pest control by a professional contractor shall be carried out at least once a
year.
The rooms, common areas, communal room and communal courtyard are to
be professionally cleaned by a contractor at least once per week.

12.Damage

Any damage to or the breakdown of any facility, fixture or equipment is to be
reported to the boarding house manager.

13.Fire Safety/Certification

A copy of the annual fire safety compliance statement shall be displayed in a
prominent location. Essential fire safety measures are to comply with the
Environmental Planning and Assessment Regulation 2000

Mattresses, curtains and furniture will be of materials that resist the spread of
fire, and limit the generation of smoke and heat.

An evacuation plan must be clearly displayed in each boarding room and
common room. A floor plan must be permanently fixed to the inside of the door

5
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of each boarding room to indicate the available emergency egress routes from
the respective boarding room.

The managing agents contact phone number must be clearly displayed at the
entrance of the premises and in each boarding room. Other emergency
contact details (police, fire ambulance) as well as utility information (gas,
electricity, and plumbing) are to also be clearly visible in each boarding room.

Annual certification of Fire Safety Equipment and preparation of the Form 15a
is carried out by a fire safety consultant. Annual certification required of any of
the equipment is to be overseen by the owner.

14.Tenancy Agreements

All tenants must enter into a residential agreement in accordance with the
Rental Tenancies Act 2010. The managing agent will be responsible for the
administration of the agreements.

The minimum lease period will be 3 months.
15. Acoustic Control

The use of the premises must be in accordance with the following
recommendations, including but not limited to the following:

i. No external music to be played at any time in the outdoor communal
areas. Speakers must not be directed toward the external terrace at any
time.

ii. Windows/doors of rooms to be partially closed when TV/Music is played.

ii. The playing of television or amplified music/sound within the communal
lounge must only occur through the noise limited audio system installed
to this area.

iv. No residents/visitors are to gather in the outdoor communal area
between 10pm or before 7am Monday to Saturday, and after 10pm or
before 8am on Sundays and Public Holidays.

v. The external door between communal lounge and outdoor terrace shall
be fitted with electronic lock/swipe card access which automatically
locks between 10pm — 7am Monday to Saturday, and 10pm — 8am on
Sundays and Public Holidays. The door will be fitted with signage
detailing the open hours.

vi. No more than 13 people are pemnitted to separately occupy the
communal terrace and communal lounge at any one time within the
approved hours of use.

vii.  All residents and visitors are not to make unreasonable noise while on
the premises.

ATTACHMENT 5 -1ITEM 1

16. Use of this Plan of Management

A copy of this plan of management shall be maintained on premises at all times.

6
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This plan of management shall be reviewed twice per year by managing agent.
The key operational practices and any inefficiencies shall be reviewed, with the
plan of management to be updated accordingly.

Upon plan of management being updated, a new copy shall be issued to
lodgers.

If the updated plan of management results in a change to external measures or
new practices which will impact the adjoining properties, a copy of the plan of
management must be provided to adjoining properties.

ATTACHMENT 5 -1ITEM 1
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LOCALITY PLAN
DA/133/2021
134 Burdett Street, Wahroonga
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Chapman Planning Pty Ltd

Suite 8/ 88 Mountain Street
ULTIMO NSW 2007

Phone: 9560 1718
www.chapmanplanning.com.au

2 February 2022

Clause 4.6 Request to Contravene a Development Standard

Property Description: Lot A — 134 Burdett Street, Wahroonga
Development: Boarding House Development

Development Standard: Boarding houses in Zone R2 Low Density Residential

Introduction

This is a clause 4.6 request to contravene the 12 room boarding house development
standard contained in Clause 30AA of State Environmental Planning Policy
(Affordable Rental Housing) 2009 (SEPP ARH 2009).

This request to contravene the development standard is prepared on the basis of case
law Dib v Canterbury-Bankstown Council [2021] NSWLEC 1553 where the
commissioner provides the following addressing whether clause 30AA of SEPP ARH
is amenable to clause 4.6 of the LEP.

ATTACHMENT 4 - ITEM 2

66. I accept that in the context of SEPP ARH when read as a whole, ¢/l 30AA does
not serve to prohibit the development of boarding houses within the R2
Low Density Residential zone in all cases. Rather, the SEPP makes clear that
a boarding house development may be permissible with consent in the R2
zone. This is the first step in Poynting.

67.Although cl 30AA is expressed in the negative, the outward form of the clause
is not material to whether the provision is a development standard or
prohibition. As Giles JA states in Poynting at [93]:

“Care must be taken lest form govern rather than substance. A provision in the form, “A
building may be erected on land in a particular zone if the land has an area greater than
a particular area” appears regulatory, whereas a provision in the form, “A building must
not be erected on land if the land has an area less than a particular area” appears
prohibitory, but the substance is the same.”

68. Having determined that cl 30AA passes the first step of Poynting, | am satisfied
it also passes the second step - that is, by specifying a requirement or fixing a
standard, the provision will be a development standard by which permissible
development may be carried out.
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69. In this particular case a boarding house is permissible development able to be
carried out within the R2 zone when an aspect of that development - being the
number of boarding rooms - is fixed at 12.

70. Since | have determined that c/ 30AA is a development standard, | am then
satisfied it is amenable to cl 4.6 of the BLEP.

Accordingly, based on the case law established in Dib v Canterbury-Bankstown
Council [2021] NSWLEC 1553 this clause 4.6 request is submitted to address the
variation to the development standard. The request relates to the proposed 11-room
boarding house development at Lot A — 134 Burdett Street, Wahroonga.

The proposal is for a 11-room boarding house at the subject site, being Lot A — 134
Burdett Street, Wahroonga, noting a separate development application has been
submitted for an 11-room boarding house contained within a separate building at Lot
B — 134 Burdett Street, Wahroonga.

DA/248/2019A was approved on the 18™ of March 2020 for Torrens Title subdivision
of the land known as 134 Burdett Street, Wahroonga into two (2) lots, being Lot A of
728.34m? area fronting Burdett Street, and battle-axe Lot B of 689.66m? area. This
subdivision has not been registered.

SEPP ARH 2009 was amended in February 2019 to include Clause 30AA which
states:

30AA Boarding houses in Zone R2 Low Density Residential

ATTACHMENT 4 - ITEM 2

A consent authority must not grant development consent to a boarding
house on land within Zone R2 Low Density Residential or within a land
use zone that is equivalent to that zone unless it is satisfied that the
boarding house has no more than 12 boarding rooms.

In 2018, the NSW Department of Planning, Industry and Environment exhibited an
Explanation of Intended Effect for the amendment, which detailed the purpose and
objectives of the proposed amendment, noting the development standard at Clause
30AA does not contain objectives.

As the approved subdivision under DA/248/2019A has not yet been registered, the
proposal will result in there being 22 x boarding rooms at 134 Burdett Street,
representing a technical variation to the maximum 12-room boarding house within the
R2 Low Density Residential zone development standard. (Clause 30AA — SEPP ARH
2009).

The request to contravene the development standard has been prepared in
accordance with the principles applied in relevant case law including:

1. Dib v Canterbury-Bankstown Council [2021] NSWLEC 1553;
. Winten Property Group Limited v North Sydney Council (2001) 130 LGERA
79;
3. Wehbe v Pittwater Council (2007) 156 LGERA 446;
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Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009;

Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118;
Al Maha Pty Ltd v Huajun Investments Pty Ltd (2018) 233 LGERA 170; and
RebelMH Neutral Bay Pty Limited v North Sydney Council (2019) NSWCA
130

No ok

This Clause 4.6 variation request is set out in accordance with the relevant
principles established by the Court including:

1. Is the development consistent with the objectives of the zone?

2. Is the proposed development consistent with the objectives of the development
standard which is not met?

3. Is compliance with the development standard unreasonable or unnecessary in
the circumstances of the case? (cl 4.6(3)(a) and cl 4.6(4)(a)(i))

4. Are there sufficient environmental planning grounds to justify contravening the
development standard and therefore the Applicant’s written request to vary the
development standard is well founded?(cl 4.6(3)(b) and 4.6(4)(a)(ii))

5. Is the proposed development in the public interest because it is consistent with
the objectives of the standard and the zone? (cl 4.6(4)(a)(ii))

Matters required to be demonstrated under clause 4.6(3) of the LEP

ATTACHMENT 4 - ITEM 2

Compliance with the development standard is unreasonable or unnecessary in this
particular case

Pursuant to clause 4.6(3)(a) of the LEP, the contravention of the boarding houses in
R2 Low Density Residential zones is acceptable in the circumstances of this case and
compliance with the development standard is considered both unreasonable and
unnecessary because the proposed boarding house development, including the
contravention, is consistent with the explanation of intended effect of Clause 30AA
Boarding houses in Zone R2 Low Density Residential, notwithstanding non-
compliance with the standard.

The primary intention of the boarding houses in R2 Low Density Residential zones is
detailed in the Explanation of Indented Effect of the introduction of Clause 30AA as
follows:

To ensure that the built form of boarding house development in the R2 zone is
compatible with the built form of other development in the local area.

The Explanation of Intended Effect also details the following secondary objective of
the Clause:

A maximum room number for boarding houses is considered to assist in
ensuring that the amenity impacts of boarding house development on adjoining

3

Local Planning Panel meeting 30 March 2022 Attachments Page 78



Hornsby Shire Council

Attachment to Report No. LPP16/22 Page 31

and nearby properties, such as overlooking, overshadowing and car parking
impacts, are able to be better managed.

The development proposal achieves the above intention and objective of Clause 30AA
of SEPP ARH 2009 based on the following:

The proposed boarding house development is consistent and compatible with
the design, form and scale of development in the locality. The immediate locality
contains a diversity of building forms with 1 — 2 storey dwellings and multi-
dwelling housing developments within the vicinity of the site. The development
proposal, being a 2-storey form with a pitched roof, will reflect the form and
scale of development in the locality.

The proposed materials and finishes and landscape works are consistent with
adjoining development and compatible with the planning controls under SEPP
ARH 2009, noting the proposal satisfies the Character Test of Clause 30A of
SEPP ARH.

The configuration of built forms in the immediate locality is shown in the
following aerial photograph.

Source: SIX Maps

The proposed built form of the boarding houses on Lots A and B is compatible
with development in the immediate locality. The proposed built form — 2 storeys
is compatible with the existing building character in the immediate locality. The
boarding house presents to the street as a similar form and scale to surrounding
2 storey low density development within its visual catchment. Further, the form
and scale of development is consistent with the streetscape and desired future
character.

The subject site is zoned R2 — Low Density Residential under the Hornsby
Local Environmental Plan 2013 and boarding houses are a permissible land
use. The planning controls allow 2-storey development of maximum 8.5m
height and the overall scale and form of the proposed development complies

4
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with the density controls applying to the subject site pursuant to the Hornsby
LEP 2013.

= The proposed design mitigates amenity impacts to adjoining properties in terms
of overlooking, overshadowing and car parking based on the following
assessment:

- The built form has been located on the allotment in accordance the
setback controls for dwelling houses contained in the Hornsby
Development Control Plan,

- The boarding house provides adequate car, bicycle and motorcycle
parking, and

- The orientation of the subject site and location adjacent to the Pacific
Highway — M1 Motorway minimises the potential for unreasonable solar
access impacts to neighbouring properties.

The potential overlooking impacts resulting from the development are mitigated
by the design of offset windows and the boarding house has communal areas
at second floor level orientated to the north facing Burdett Street to mitigate
privacy impacts to the adjoining property at 132 Burdett Street, Wahroonga.

The development application is accompanied by shadow diagrams prepared by
Mackenzie Architects International, which confirm that the proposal meets the
solar access and overshadowing requirements contained in the Hornsby DCP.

The traffic generated by the development proposal will be minimal given the
level of parking provided and the site’s location within an accessible area, being
within 75m of regularly serviced public bus stops, and that bicycle and
motorcade parking is provided. The traffic generation will not have any
unacceptable or unreasonable traffic implications the surrounding road network
and local road, being Burdett Street.
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It is unreasonable to require compliance with the development standard noting the
non-compliance is the result of the approved subdivision of 134 Burdett Street (under
DA/248/2019A) not being registered. On registration of the approved plan of
subdivision, the proposed boarding house development will comply with Clause 30AA
of SEPP ARH 2009.

Enforcing strict compliance with Clause 30AA in this instance will thwart the timely
economic development of the land. The resulting development proposed under this
application, when assessed in conjunction with that on Lot B, is compatible with the
total impacts of development anticipated by Clause 30AA and therefore compatible
with the low density residential zone.

Further, compliance with the development standard is unnecessary, noting the
proposed boarding house is compatible with neighbouring and nearby built forms, and
that the proposed variation will not result in unreasonable amenity impacts on
adjoining properties with respect to overshadowing, overlooking or traffic and car
parking.
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Furthermore, the proposal, including the variation to the boarding houses in the R2
Low Density Residential zone development standard meets the intention and
objectives of the standard as contained in the Explanation of Intended Effects,
notwithstanding the numerical contravention.

There are sufficient environmental planning grounds to justify contravening the
development standard

Pain J held in Four2Five vs Ashfield Council [2015] NSWLEC 90 that to satisfy clause
4.6(3)(b), a clause 4.6 request must do more than demonstrate that the development
meets the objectives of the development standard and the zone — it must also
demonstrate that there are other environmental planning grounds that justify
contravening the development standard, preferably being grounds that are specific to
the site.

Pursuant to clause 4.6(3)(b) of the LEP, the environmental planning grounds
contained in this application are sufficient to justify the non-compliance with the height
of buildings development standard because:

= The proposed boarding house on Lot A has been designed with 11 boarding
rooms in accordance with the numerical requirement contained in Clause 30AA
of SEPP ARH 2009. The proposed variation is the result of the approved
subdivision of Lot A and Lot B not yet being registered. The proposed boarding
houses on both Lot A and Lot B individually are consistent with the density of
the development envisaged under Clause 30AA.

ATTACHMENT 4 - ITEM 2

= The variation is not the result of providing additional density on the site beyond
that envisaged by clause 30AA but rather the timing of the development, noting
the subdivision under DA/248/2019A has not yet been registered. The
proposed development on Lot A, when accompanied by the proposed
development on Lot B, will provide 22 boarding rooms on a single lot. Following
the registration of the subdivision both boarding house developments will
comply with the numerical requirement.

= Despite the non-compliance with the boarding houses in Zone R2 Low Density
Residential, the proposal is consistent with the following aims of the Hornsby
LEP 2013 found at clause 1.2(2):

o 1.2(2)(b) — The proposed boarding house development represents an
orderly and sustainable land use at the subject site and within the R2
Low Density Residential zone, noting the proposed built form is
compatible with neighbouring and nearby development and that the
proposal contributes to the provision of affordable housing to meet the
housing needs of the community.

o 1.2(2)(c) — The proposed boarding house contributes to the range and
availability of housing types within the locality and wider Hornsby local
government area, providing affordable housing within an accessible
area to meet current and future housing demand.
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= Despite the non-compliance with the boarding houses in the R2 Low Density
Residential zone the proposal is consistent with the following objects of the
Environmental Planning and Assessment Act 1979 as follows:

o 1.3(c) — The proposal is an orderly and economic use of the subject site
and the development is consistent with the intent and objectives of the
boarding houses in Zone R2 Low Density residential standard, with a
proposed built form that is compatible with the desired future character
of the locality, on an allotment that is capable of accommodating a
boarding house development. This clause 4.6 request facilitates the
orderly and economic development of the land, allowing a built form on
the site prior to its subdivision, which would otherwise comply with the
development standard, if sites were developed individually.

o 1.3(g) — The design of the proposal is a good desigh outcome for the
subject site and within the R2 Low Density Residential zone as the
proposal has been designed in accordance with the controls and design
requirements for dwelling houses contained in the Hornsby LEP 2013,
and is therefore a compatible and consistent 2-storey built form in the
locality.

Clause 4.6 (4)(a)(i) — The consent authority is satisfied that the applicant’s
written request has adequately addressed the matters required to be
demonstrated by subclause (3)

As demonstrated above, the proposed development has satisfied the matters required
to be demonstrated in clause 4.6(3) of the LEP by providing a written request that
demonstrates:

ATTACHMENT 4 - ITEM 2

1. Compliance with the development standard is unreasonable or unnecessary
in the circumstances of the case, by establishing that the objectives of the
development standard are achieved notwithstanding the non-compliance.

2. The environmental planning grounds relied on are sufficient to justify the
development standard.

In accordance with the findings of Chief Justice Preston in Initial Action Pty Ltd v
Woollahra Municipal Council [2018] NSWLEC 118, the consent authority under clause
4.6(4)(a)(i) need only be satisfied that the written request addresses clause 4.6(3).
Under Clause 4.6(4)(a)(i) the Consent Authority is not to determine in its opinion
whether the request satisfies the requirements of clause 4.6(3)(a) and (b), just that the
request has been made and that these items have demonstrated.

The relevant items in clause 4.6(3) have been demonstrated above.

Clause 4.6(4)(a)(ii) - The proposed development is in the public interest

In relation to clause 4.6(4)(a)(ii) of the LEP, the proposed boarding house development
is in the public interest because it is consistent with the objectives of the boarding
houses in the R2 Low Density Residential zone development standard, and the
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objectives for development in the R2 — Low Density Residential zone in accordance

with the planning assessment provided as follows:

The objectives of the R2 — Low Density Residential zone are as follows:

Objective

Consistency

To provide for the housing needs of
the community within a low density
residential environment.

The proposed boarding house has
been designed to meet the housing
needs of the community, noting the
demand for affordable housing. The
proposed built form is compatible
with the future character of the low-
density residential environment,
presenting as a 2-storey building with
a pitched roof form.

The proposal contributes to the
range of housing types within the
locality with minimal adverse
amenity impacts.

The boarding house provides for a
good level of amenity for residents,
noting the considerable room sizes,
individual kitchen and bathroom
facilities and sufficient communal
areas, and is within close proximity
to public transport being within an
accessible area approximately 75m
from regularly serviced bus stops.

To enable other land uses that
provide facilities or services to meet
the day to day needs of residents.

Not applicable to the development
application.

In addition to the above reasons the proposal is also in the public interest because:

The request for a degree of flexibility in the application of the development
standard will facilitate the redevelopment of the site and the provision of a
boarding house development that is consistent with the envisioned form of

development for the R2 Low Density Residential zone.

The resulting development is consistent with the intent of the development
standard, noting the 2-storey building with pitched roof form sits comfortably
within the Burdett Street streetscape and is compatible with neighbouring and
nearby development. Further, the proposal will not result in unreasonable

amenity impacts to the locality.

The variation to the standard will facilitate the provision of affordable housing
within an accessible area, and will contribute to the range and availability of

housing in the locality, noting the demand for affordable housing.
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Taking into consideration the above, the proposed development is in the public interest
as it is consistent with the objectives of the development standard and the R2 — Low
Density Residential zone under the Hornsby Local Environmental Plan 2013.

The request for a numerical variation to the maximum number of boarding rooms
within boarding house development on land zoned R2 Low Density Residential is
specific to the subject site and the application of Clause 30AA of SEPP ARH 2009.
The proposal does not undermine the intent and effectiveness of the boarding houses
in the R2 Low Density Residential zone development standard in Clause 30AA or the
objectives of the development standard and the zone for achieving positive outcomes
on environmental planning grounds.

For these reasons, the proposal and the numerical variation does not undermine the
integrity of the boarding houses in Zone R2 Low Density Residential development
standard and its objectives, as well as the zoning objectives which have been adopted
by Council as being in the public interest.

The concurrence of the Secretary

Clause 4.6(4)(b) of the LEP requires the concurrence of the Secretary (of the
Department of Planning, Industry and Environment) before the consent authority can
exercise the power to grant development consent for development that contravenes a
development standard.

In deciding whether to grant concurrence, the Secretary is required to consider the
following:
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(a) whether contravention of the development standard raises any matter of
significance for State or regional environmental planning, and

(b)  the public benefit of maintaining the development standard, and

(c) any other matters required to be taken into consideration by the Secretary
before granting concurrence.

The proposal is not likely to raise any matter of significance for State or regional
environmental planning. As addressed above the non-compliance with the boarding
houses in Zone R2 Low Density Residential standard is considered to be in the public
interest because the proposed development is consistent with the objectives of the
standard and the objectives of the R2 Low Density Residential zone.

The proposed non-compliance with the development standard would not undermine
the public benefit of maintaining the development standard. The proposal only
presents a non-compliance with the standard due to the approved subdivision of the
subject site not being registered, and the contravention of the standard as a result of
this does not result in a development at the subject site that is inconsistent with the
objectives of the Low Density Residential zone. The request for flexibility in the
application of the development standard will facilitate boarding house development on
the subject site that is consistent with the character of recent contemporary
redevelopment within the locality, as well as the envisioned built form for the site
pursuant to the Hornsby LEP and DCP.
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The proposal is consistent with the matters required to be taken into consideration
before concurrence can be granted under clause 4.6(5) of the LEP. The contravention
of the standard will not result in adverse amenity impacts and is in the public interest.

Conclusion

The development proposal has a hon-compliance with the boarding houses in the R2
Low Density Residential zone development standard applying a maximum of 12
boarding rooms contained within clause 30AA of SEPP ARH 2009. The non-
compliance is the result of the approved subdivision of the parcel of land known as
134 Burdett Street, Wahroonga that has not been registered and the concurrent
development application for an 11-room boarding house contained on a separate
building at Lot B of the subject site technically resulting in 22 boarding rooms on the
site as currently registered. Notwithstanding, the proposal has been designed with a
built form that is compatible with scale, height and form of the surrounding
development and consistent with the intent of the R2 — Low Density Residential zone.

The numerical variation to the boarding houses in Zone R2 Low Density Residential
standard does not attempt to affect the planning outcomes for the broader locality;
rather Clause 30AA of SEPP — ARH 2009 is addressed subject to the registration of
the lots in accordance with DA248/2019/A.

The variation will not generate unreasonable additional amenity impacts concerning
overlooking, overshadowing or traffic and parking beyond that envisaged for the Low
Density Residential zone.
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It is unreasonable and unnecessary to enforce strict compliance with this development
standard noting the non-compliance is a result of the approved subdivision of 134
Burdett Street into two (2) allotments under DA248/2019/A that has not been
registered. The proposed boarding house complies with the relevant development
standards contained in the Hornsby LEP 2013, and the design guidelines and
requirements for dwelling houses in the R2 zone pursuant to the Hornsby DCP,
thereby being consistent with the intent of the planning controls.

Enforcing strict compliance with Clause 30AA in this instance will thwart the timely
economic development of the land. The resulting development proposed under this
application, when assessed in conjunction with that on Lot B, is compatible with the
total impacts of development anticipated by Clause 30AA and therefore compatible
with the low density residential zone.

The application to vary the boarding houses in Zone R2 Low Density Residential
development standard is well founded and as addressed the proposed boarding house
meets the objectives of the development standard. The proposal achieves an
acceptable design for this subject site, being Lot A — 134 Burdett Street, and the
variation does not result in unreasonable visual and amenity impacts upon surrounding
properties. In accordance with the environmental planning grounds addressed in this
clause 4.6 request the proposal can be supported.

Chapman Planning Pty Ltd
Member Planning Institute of Australia
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Chapman Planning Pty Ltd

Boarding House Plan of Management

Lot A — 134 Burdett Street, Wahroonga

8 December 2021

1.

Introduction

This plan of management is for the operation of the boarding house
development at Lot A 134 Burdett Street, Wahroonga. The boarding house
contains 10 x single rooms and 1 x double room (including 2 x accessible
rooms), 6 x car parking spaces (including 1 x accessible space), 3 x bicycle
spaces and 3 x motorcycle spaces.

Accommodation

The boarding house has the capacity to accommodate up to 12 lodgers. The
boarding house has been designed individual kitchens and bathrooms in each
boarding room.

The boarding house includes 1 x communal lounge room and 1 x communal
rooftop terrace at first floor.

Parking

The boarding house includes 6 x car parking spaces, including 1 x accessible
space, 3 x motorcycle parking spaces and 3 x bicycle parking spaces. The
managing agent will be responsible for the allocation of the parking spaces.

Management

A managing agent will be appointed and responsible for the operation and
administration of the boarding house.

The responsibilities of the managing agent are:

i. Selection of tenants, assessment of tenant eligibility and administration
of the tenancy agreements.

i. A hard copy of this Plan is to be provided to each new boarder upon
arrival. Failure to adhere may result in cessation of occupation.

iii. An accommodation register will be maintained by the managing agent
providing details of all occupants, length of stay and payment details.

iv. Each boarder is to sign an Occupancy Agreement and House Rules
Agreement and the minimum term is 3 months.

PoM.134BurdettStreet.LotA.Wahroonga
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V.

Vi.

Vii.
viii.

Xi.
Xii.

Xiii.

Xiv.

Upon arrival boarders are to be issued with an information sheet. The
information sheet will provide information about the premises as well as
a note that there is residential development adjoining the property and
that boarders need to take the neighbours’ interests into account when
leaving and entering.

Ensure the maximum number of lodgers in each room/boarding house
is not exceeded.

Administration and distribution of the house rules.

Ensure the house rules are fixed in each room and the communal room
in a prominent location.

Ensure all lodgers are familiar with fire safety procedures including the
location of fire extinguishers, evacuation procedures and assembly
areas.

Ensure fire safety inspections are undertaken annually and that the fire
safety equipment is working.

Manage the cleaning of the common areas and rooms.

Manage waste collection including the provision of waste bins in each
room and collection of waste from the waste storage area.

Provide managing agents contact details to all lodgers and Council. The
managing agents contact details are also to be provided on noticeboard
within the communal lounge area.

Manage a complaints register and incident report register. The manager
is responsible for recording any complaints in a complaints register (“the
Complaints Register”) which is to be available to surrounding
neighbours and Council upon request. The Complaints Register shall
detail how and when any complaints are dealt with. The Complaints
Register will contain:

Complaint date and time;

Name of person/police/council making the complaint;
Contact details;

Nature of the complaint;

Action taken (by whom and when); and

Outcome and/or further action required.

~®oo0oTw

Action will be taken by the managing agent within 24 hours of notification. The
Complaints Register is to be kept on premises at all times and is to be made
available to Police and Council upon request.

XV.

The managing agent will be contactable by phone 24 hours per day, 7
days per week.

5. Boarder Identification

The managing agent requires photo ID (eg: typically either passport or driver's
license) from each boarder.

Where the person is an Australian and does not hold a driver’s license then
alterative ID which may not hold a photo can be accepted.

PoM.134BurdettStreet.LotA.Wahroonga
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6. Use of Boarding Rooms

The boarding rooms shall be used for residential purposes with a maximum of
1 lodger per single room and 2 lodgers per double room.

The following management provisions apply to the rooms:

Vi.

Vil.

No visitors are permitted on the premises no visitors are permitted on
the premises (inclusive of the carparking facilities) after 10pm or before
7am Monday to Saturday, and after 10pm or before 8am on Sundays
and Public Holidays.

No keys are to be provided to visitors without permission of
management.

Lodgers shall not contribute to excessive noise or unruly behavior.
Unruly behavior may result in termination of the occupancy agreement.
Rooms and the common areas shall be kept clean and hygienic at all
times. The bins are to be emptied by the lodgers to the garbage bins as
required.

lllegal substances are not permitted on the premises. Any lodger found
to be supplying or in the possession of illegal substances will have their
occupancy agreement terminated.

No pets are permitted on the premises or boarding rooms without written
approval of management.

Rooms will be made available for inspection upon notice from
management.

7. Room Furnishing

Rooms will be furnished with the following items:

The rooms have been sized to accommodate either a double bed or
single bed.

A lockable cupboard for each lodger with a minimum volume of 1 cubic
metre per room.

Mirror.

Lamp.

Waste container.

Kitchenette facilities will include:

A sink with running hot and cold water.
1 refrigerator & freezer.

Below bench cupboards.

Bench top space.

Waste container.

Bathrooms will include:

Shower with running hot and cold running water.
Washbasin with hot and cold running water.

PoM.134BurdettStreet.LotA.Wahroonga
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ii.  Mirror.
iv. Toilet.

Common room facilities will include:

i. Lounge and coffee table.
i. BBQ facilities.

8. Use of Communal Areas

The common room is to be kept clean and tidy at all times. The hanging of
clothes, towels or any other personal items in the common areas outside of
designated clothes drying area will not be permitted.

The use of the common room for social gatherings will require approval from
the manager.

The lodgers wishing to use the 6 x parking spaces must register with the
manager.

No more than 12 persons may use the common lounge area or communal
terrace at any time within the permitted hours of use. Clear signage shall be
displayed at the entry to communal lounge/communal terrace detailing
maximum capacity.
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9. Safety and Security

Lodgers are responsible for ensuring the access from Burdett Street is locked
at all times.

A key/swipe card will be issued to all boarders with no additional keys/cards to
be issued to visitors without approval from the manager. The lodgers wishing
to use the 6 x parking spaces must register with the manager and will be
allocated a specific car space.

If a room key is lost the manager shall be responsible for the issue of a new
key/replacement of lock/door code where required. The manager shall hold a
spare key to all rooms for access in case of emergency. If spare keys are issued
to lodgers or contractors for access purposes, the manager shall maintain a
record of date/time of issue.

Appropriate sensor lighting shall be provided within the common areas
including parking, hallway areas and common room. The lighting is to be
regularly inspected by the managing agent and replaced where required.

1.8m fencing will be provided at the property boundary. Gates to the premises
are to be kept closed by lodgers at all times.

PoM.134BurdettStreet.LotA.Wahroonga
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10.Waste Management

Each room shall contain a waste bin. The lodger is responsible to ensure the
bin is emptied in the waste storage area.

The waste storage area will include waste and recycling bins and the lodger is
responsible for the separation of the waste and recycling materials.

The waste and recycling materials will be stored in 240 litre bins serviced from
Burdett Street. The managing agent shall ensure the building cleaner is
responsible for taking the bins to and from the street on collection day.

11.Maintenance and Cleaning
Pest control by a professional contractor shall be carried out at least once a
year.
The rooms, common areas, communal room and communal courtyard are to
be professionally cleaned by a contractor at least once per week.

12.Damage

Any damage to or the breakdown of any facility, fixture or equipment is to be
reported to the boarding house manager.

13.Fire Safety/Certification

A copy of the annual fire safety compliance statement shall be displayed in a
prominent location. Essential fire safety measures are to comply with the
Environmental Planning and Assessment Regulation 2000

Mattresses, curtains and furniture will be of materials that resist the spread of
fire, and limit the generation of smoke and heat.

An evacuation plan must be clearly displayed in each boarding room and
common room. A floor plan must be permanently fixed to the inside of the door
of each boarding room to indicate the available emergency egress routes from
the respective boarding room.

The managing agents contact phone number must be clearly displayed at the
entrance of the premises and in each boarding room. Other emergency
contact details (police, fire ambulance) as well as utility information (gas,
electricity, and plumbing) are to also be clearly visible in each boarding room.

Annual certification of Fire Safety Equipment and preparation of the Form 15a
is carried out by a fire safety consultant. Annual certification required of any of
the equipment is to be overseen by the owner.

PoM.134BurdettStreet.LotA.Wahroonga
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14.Tenancy Agreements

All tenants must enter into a residential agreement in accordance with the
Rental Tenancies Act 2010. The managing agent will be responsible for the
administration of the agreements.

The minimum lease period will be 3 months.
15. Acoustic Control

The use of the premises must be in accordance with the following
recommendations, including but not limited to:

i. No external music to be played at any time in the outdoor communal
areas. Speakers must not be directed toward the external terrace at any
time.

i. Windows/doors of rooms to be partially closed when TV/Music is played.

ii. The playing of television or amplified music/sound within the communal
lounge must only occur through the noise limited audio system installed
to this area.

iv. No residents/visitors are to gather in the outdoor communal area
between 10pm or before 7am Monday to Saturday, and after 10pm or
before 8am on Sundays and Public Holidays.

v. No more than 12 people are permitted to separately occupy the
communal terrace and communal lounge at any one time within the
approved hours of use.

vi. All residents and visitors are not to make unreasonable noise while on
the premises.

ATTACHMENT 5 - ITEM 2

16. Use of this Plan of Management
A copy of this plan of management shall be maintained on premises at all times.
This plan of management shall be reviewed twice per year by managing agent.
The key operational practices and any inefficiencies shall be reviewed, with the

plan of management to be updated accordingly.

Upon plan of management being updated, a new copy shall be issued to
lodgers.

If the updated plan of management results in a change to external measures or

new practices which will impact the adjoining properties, a copy of the plan of
management must be provided to adjoining properties.
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