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Date of Meeting: 30/03/2022

3 ELECTRONIC - DA/1302/2021 - TORRENS TITLE SUBDIVISION OF AN EXISTING STRATA
TITLED PROPERTY - 22 MURRAY ROAD, BEECROFT

EXECUTIVE SUMMARY
DA No: DA/1302/2021 (Lodged on 3 December 2021)

Description: Torrens title subdivision of an existing strata titled property comprising two
detached dwellings

Property: Lot 1 and 2 SP 34827, No. 22 Murray Road, Beecroft
Applicant: Concise Planning Pty Ltd
Owners: Mrs Alice Wei-Ling Farrell; Ms Linda Jayne Deegan; and

Owners Corporation - SP 34827

Estimated Value: $5,000.00
Ward: C Ward
) The proposal does not comply with Clause 4.1 ‘Minimum subdivision lot size’ of the Hornsby

Local Environmental Plan 2013 (HLEP). The applicant has made a submission in accordance
with Clause 4.6 ‘Exceptions to development standards’ of the HLEP to contravene the 600m?
minimum lot size development standard. The submission is considered well founded and is
supported.

. The application is required to be determined by the Hornsby Local Planning Panel as the
proposal would contravene the HLEP development standard for minimum subdivision lot size
by more than 10 percent (15.55% variation).

. A total of 3 submissions have been received in respect of the application.
. It is recommended that the application be approved.
RECOMMENDATION

THAT Hornsby Shire Council Local Planning Panel assume the concurrence of the Secretary of the
Department of Planning and Environment pursuant to Clause 4.6 of the Hornsby Local Environmental
Plan 2013 and approve Development Application No. DA/1302/2021 for the conversion of a strata title
subdivision to a Torrens title subdivision at Lot 1 and 2 SP 34827, No. 22 Murray Road, Beecroft
subject to the conditions of consent detailed in Schedule 1 of LPP Report No. LPP4/22.
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BACKGROUND

Site History

On 16 January 1989, Council approved DA/547/1988 for a detached dual occupancy with
construction of an additional dwelling house on the site, pursuant to Sydney Regional Environmental
Plan No. 12 (SREP12).

On 4 October 1990, Council approved DA/272/1990 for the creation of 2 strata titled allotments,
subject to conditions.

On 14 April 1997, Council approved BA/1495/1997 for the construction of a carport and driveway,
subject to conditions.

On 10 October 2018, Council approved DA/436/2018 for the construction of a deck and an in-ground
swimming pool (56,000L) at No.1/22 Murray Road, Beecroft. Nine trees and shrubs were permitted to
be removed to accommodate the swimming pool, subject to conditions of consent.

On 14 August 2020 Council refused DA/349/2020 at No. 1/22 Murray Road for the construction of a
first-floor addition to an existing dwelling (detached dual occupancy) and minor alterations to the
ground floor. This development application was refused on heritage grounds.

Application History

On 3 December 2021, the subject application was lodged.

On 12 January 2022, Council requested an amended concept stormwater plan and a certificate from
a suitably qualified civil engineer confirming that the onsite detention system is functioning in
accordance with development consent and building application requirements.

On 28 January 2022, Council requested an update on the provision of the requested information.

On 17 February 2022, Council requested a further update on the provision of the requested
information.

On 18 February 2022, the Applicant requested an extension until 28 February 2022 to provide the
requested information.

On 4 March 2022, Council's Assessment Officer advised the Applicant that if the requested
information was not received by 11 March 2022, the application would be determined based on the
information submitted as at that date.

On 11 March 2022, additional stormwater detail was provided to enable a proper assessment of the
development application.

SITE

The 1326.6m? site is on the corner of Murray Road and Boronia Avenue and contains a strata titled
dual occupancy consisting of two detached dwellings as follows:

. Lot 1 - The 819.9m? corner allotment known as Lot 1 SP 34827 is located on the southern
corner of Boronia Avenue and Murray Road Beecroft and contains a dwelling house,
swimming pool, a deck, and a carport.

. Lot 2 - The 506.7m? site known as Lot 2 SP 34827 is on the north-western side of Boronia
Avenue and contains a single storey dwelling house with an attached single garage.
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There is no vehicular access crossing from Boronia Avenue, and vehicle access crossings for both
lots are from Murray Road.

The site has a fall of 6 metres towards the rear, south-western corner.
The site is not bushfire prone or flood prone.
The site is benefitted by a drainage easement over No. 22A Boronia Avenue (Lot 1 DP 5129523).

The site is not heritage listed. The site is within the Beecroft-Cheltenham Heritage Conservation Area
(HCA) and is in the vicinity to heritage items number 66 and 132 which are of local heritage
significance and are listed within Schedule 5 of the Hornsby Local Environmental Plan 2013. Lot 1 of
the subject site is of local cultural significance being the former home of Australian Author Miles
Franklin.

Adjoining development is characterised by one and two storey dwelling houses.

.
il

Figure 1: Aerial photo of the Site (Source: Intramaps)
PROPOSAL

The application proposes Torrens title subdivision of an approved strata titled dual occupancy
comprising 2 detached dwellings.

. Proposed Lot 1 would have an area of 819.9m? and would contain the existing dwelling to the
north of the site. Vehicular access to this lot will be via the existing driveway off Boronia
Avenue.

. Proposed Lot 2 would have an area of 506.7m? and would contain the existing dwelling to the
south of the site. Vehicular access to Lot 2 would be via the existing driveway from Murray
Road.
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No physical works and no amendments to the existing stormwater management system are proposed.

No trees would be removed or impacted by the development.

ASSESSMENT

The development application has been assessed having regard to the Greater Sydney Region Plan —
A Metropolis of Three Cities, the North District Plan and the matters for consideration prescribed
under Section 4.15 of the Environmental Planning and Assessment Act 1979 (the Act). The following
issues have been identified for further consideration.

1. STRATEGIC CONTEXT

1.1 Greater Sydney Region Plan - A Metropolis of Three Cities and North District Plan

The Greater Sydney Region Plan - A Metropolis of Three Cities has been prepared by the NSW State
Government to guide land use planning decisions for the next 40 years (to 2056). The Plan sets a
strategy and actions for accommodating Sydney’s future population growth and identifies dwelling
targets to ensure supply meets demand. The Plan also identifies that the most suitable areas for new
housing are in locations close to jobs, public transport, community facilities and services.

The NSW Government will use the subregional planning process to define objectives and set goals
for job creation, housing supply and choice in each subregion. Hornsby Shire has been grouped with
Hunters Hill, Ku-ring-gai, Lane Cove, Mosman, North Sydney, Ryde, Northern Beaches and
Willoughby to form the North District. The Greater Sydney Commission has released the North
District Plan which includes priorities and actions for Northern District for the next 20 years. The
identified challenge for Hornsby Shire will be to provide an additional 4,350 dwellings by 2021 with
further strategic supply targets to be identified to deliver 97,000 additional dwellings in the North
District by 2036.

The proposed development would not be inconsistent with the Greater Sydney Region Plan - A
Metropolis of Three Cities and the North District Plan.

2. STATUTORY CONTROLS

Section 4.15(1)(a) requires Council to consider “any relevant environmental planning instruments,
draft environmental planning instruments, development control plans, planning agreements and
regulations”.

2.1 Hornsby Local Environmental Plan 2013

The proposed development has been assessed having regard to the provisions of the Hornsby Local
Environmental Plan 2013 (HLEP).

2.1.1 Zoning of Land and Permissibility

The subject land is zoned R2 Low density residential under the HLEP. The objectives of the R2 zone
are;

) To provide for the housing needs of the community within a low-density residential
environment.

. To enable other land uses that provide facilities or services to meet the day to day needs of
residents.

ITEM 3
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The proposed development is defined as ‘subdivision’ and is permissible in the zone with Council’s
consent.

2.1.2 Permissibility

The approved development is defined as ‘dual occupancy (detached) under the HLEP and is
prohibited in the R2 zone.

Notwithstanding, the site is deemed to enjoy existing use rights pursuant to Clause 4.65(a)(i) of the
Act as “the use of (the) building, work or land...... for which development consent was granted before
the commencement of a provision of an environmental planning instrument having the effect of
prohibiting the use”. The ‘dual occupancy’ use compromising a single dwelling-house on each strata
lot was approved prior to the gazettal of the HLEP on 11 October 2013.

The proposed Torrens title subdivision would not alter the intensity or scale of the existing
development on the site and would convert a prohibited ‘dual occupancy’ development to a
permissible use within the R2 Low density residential zone under the HLEP. Once the Torrens title
subdivision is registered, the dual occupancy would\l be treated as two separate dwelling houses, and
therefore the HLEP and HDCP controls pertaining to dwelling houses would apply. The proposed
Torrens title subdivision is permitted under the Environmental Planning and Assessment Regulation
2000 with development consent.

2.1.3 Minimum Lot Size

Clause 4.1 of the HLEP prescribes that the minimum subdivision lot size is not to be less than shown
for the land on the minimum Lot Size Map, which is 600m?2.

The proposed subdivision would result in Lot 2 having an area of 506.7m? which would result in a
15.55% variation to the minimum lot size development standard. Proposed Lot 1 would have an area
of 819.9m? which would comply with the minimum lot size development standard.
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Figure 2: Proposed Plan of Subdivision

The application is supported by a submission pursuant to Clause 4.6 of the HLEP to contravene the
minimum 600m? allotment size development standard, which is discussed below in Section 2.1.4 of
this report.
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2.1.4 Exceptions to Development Standards

The application has been assessed against the requirements of Clause 4.6 of the HLEP. This clause
provides flexibility in the application of the development standards in circumstances where strict
compliance with those standards would, in any particular case, be unreasonable or unnecessary or
tender to hinder the attainment of the objectives of the zone.

The proposal does not meet the minimum lot size requirements specified in HLEP Clause
4.1 ‘Minimum subdivision lot size’ which requires a minimum lot size, as per the ‘Lot Size Map’ of
600m?>.

The Objectives of Clause 4.1 of HLEP are as follows:
(1) The objectives of this clause are as follows—

a) To provide for the subdivision of land at a density that is appropriate for the site
constraints, development potential and infrastructure capacity of the land,

b) To ensure that lots are of a sufficient size to accommodate development.

The applicant has made a submission in support of the contravention of the development standard in
accordance with Clause 4.6 of the HLEP. The development application seeks to contravene the
development standard by 15.55% (93.3m2). The applicant states the proposed contravention is
considered to be consistent with the objectives of the control and is justified as follows:

. The dwellings located on the site are existing and are proposed to be retained as part of this
application. No physical works to the site is proposed.

. The proposed middle boundary between the two proposed dwelling houses will be retained to
reflect the existing configuration of the dwellings. That building boundary was formed through
the strata subdivision of the site in 1989.

. The current use of the site is a detached dual occupancy, which in accordance with the
Hornsby Local Environmental Plan 2013 is a prohibited use within the R2 zone. This
proposed one into two lots Torrens title subdivision will create two ‘dwelling houses’, which
are a permissible use within the R2 — Low Density Residential zone. Therefore, the proposed
development will remove a non-conforming use on the site and subsequently create a
conforming use.

. The site as currently configured has been inclusive of a detached dual occupancy for a
considerable amount of time. Furthermore, the proposal will continue to reflect the existing
site conditions, generating no adverse impacts on adjoining properties.

. The proposed development will not impact on the residential capacity of the subject site.

. Following the subdivision of the site, the two lots can (if so desired) be sold separately which
will allow potential home buyers the opportunity for buying land that has proven to be of a
suitable size for residential purposes.

. The proposed Torrens title subdivision will remove the burden of a Strata scheme that serves
no positive effects on the property owners of 1/22 and 22A Murray Road.

) There is no consistent subdivision pattern in the area. The site is located within a block that
does not contain many rows of lots that are consistent with each other. The only section of the
block that possesses a pattern in lot sizes is from 1 Oaklands Avenue to 15 Oaklands

ITEM 3
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Avenue. These lots are not adjacent to the subject site and will not be adversely impacted by
this proposed subdivision.

State Government Guidelines on contravening development standards recommend considering the
provisions of Clause 4.6 of the LEP and the ‘five-part test’ established by the Land and Environment
Court as follows:

1. The objectives of the standard are achieved notwithstanding noncompliance with the
standard.
2. The underlying objective or purpose of the standard is not relevant to the development and

therefore compliance is unnecessary.

3. The underlying object of purpose would be defeated or thwarted if compliance was required
and therefore compliance is unreasonable.

4. The development standard has been virtually abandoned or destroyed by the council’s own
actions in granting consents departing from the standard and hence compliance with the
standard is unnecessary and unreasonable.

5. The compliance with development standard is unreasonable or inappropriate due to existing
use of land and current environmental character of the particular parcel of land. That is, the
particular parcel of land should not have been included in the zone.

The applicant’s submission to vary the minimum lot size development standard is considered well
founded for the following reasons:

) The proposal seeks approval for the Torrens title subdivision of an existing dual occupancy
(detached).
. The proposal does not seek approval for any physical works with the subdivision limited to a

change in the title of the property.

) The granting of consent does not create a precedent on the basis that the construction of a
new dual occupancy is prohibited within the R2 zone.

. The existing dual occupancy (attached) is provided with separate services and is ideally
suited to the subdivision as proposed. The strata subdivision currently has no common
property.

) The proposed subdivision will not result in any detrimental impacts.

In relation to the first objective, the proposed development will continue to meet the housing needs of
the community within a low-density residential environment. The subdivision of land will be consistent
with the existing density of the site, as no physical works are proposed.

In relation to the second objective, the proposed development will also enable the adjoining properties
and other land uses in the area to continue to meet their daily needs. The functioning of the subject
site will continue to be for residential purposes, with the existing dwellings also being retained.
Therefore, the proposed subdivision of land will in no way affect neighbouring land.

In relation to the functions of the secretary, it is considered that the small scale of the proposal and
nature of the contravention sought, are such that no State or Regional level of significance is involved.
There is no particular concern arising in relation to the public benefit through the proposed
contravention to the development standard, as in this instance there is no adverse impacts created.

ITEM 3
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The total area of the site is compliant. A minimum total lot size of 1200m? is required. The total lot
size of the subject site is 1326m?2. However, the proposed subdivision will follow the existing strata lot
arrangement, being Lot 1 - 819.9m? and Lot 2 - 506.7m?2. This subdivision layout allows Lot 1 to retain
its larger size, as it is of local cultural significance as Miles Franklin’s former home. The larger lot size
provides space for more landscaping to enhance the character of the home. Further, a larger corner
allotment affords more streetscape amenity by allowing larger setbacks.

It would be unreasonable and unnecessary to require the boundary of the two allotments to be
adjusted to meet the numerical standard pertaining to minimum lot size. Both lots are established
residential properties with dwellings and established landscaping. The stormwater on both allotments
functions appropriately. To amend the subdivision boundary would unreasonably disturb the
established properties and would not result in a better planning outcome.

Based on this assessment, it is considered that compliance with the development standard would be
unreasonable and unnecessary in the circumstances of the case. Accordingly, the Clause 4.6
submission is supported.

2.1.5 Heritage Conservation

Clause 5.10 of the HLEP sets out heritage conservation provisions for Hornsby Shire. The property is
located within the Beecroft Cheltenham Plateau Precinct of the Beecroft Cheltenham Heritage
Conservation Area (HCA), listed under Schedule 5 of the HLEP. Heritage conservation is discussed
further in Section 2.7.6 of this report.

2.1.6 Earthworks

Clause 6.2 of the HLEP states that consent is required for proposed earthworks on site. Before
granting consent for earthworks, Council is required to assess the impacts of the works on adjoining
properties, drainage patterns and soil stability of the locality.

The application does not propose any physical works and is consistent with Clause 6.2 of the HLEP.

2.1.7 Flood Planning

The site is not identified as a flood planning area on the Flood Planning Map and further assessment
under Clause 5.21 of the HLEP is not required.

2.2 Assessment of Existing Use Rights - Fodor Investments v Hornsby Shire Council
[2005] NSWLEC 71

Due to the proposed use (dual occupancy) not being permissible in the zone, an assessment of the
suitability of the development cannot be undertaken in accordance with the prescriptive requirements
of the HLEP or most of the Hornsby Development Control Plan (HDCP) (some assessment against
the HDCP is possible, this is provided in Part 6.5 of this report). Consequently, a merit assessment is
required.

The principles to be considered when undertaking a merit assessment of a proposed redevelopment
of a site with existing use rights were dealt with by Roseth SC in Fodor Investments v Hornsby Shire
Council [2005] NSWLEC 71. Roseth SC found that four questions usually arise in the assessment of
existing use rights developments. These four questions comprise the Planning Principle for assessing
such developments. An assessment of this application against this planning principle is provided
below.

ITEM 3
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Planning principles: Assessment of proposals on land with existing use rights

Question

Assessment

How do the bulk and
scale (as expressed
by height, floor space
ratio and setbacks) of
the proposal relate to
what is permissible on
surrounding sites?

There are no physical works proposed as part of this development
application. The floor space and height of the building would not change.
The side and rear setbacks comply with minimum setback requirements.

Due to low density residential being the prevailing land use in the locality,
the existing setbacks, height and floor space would be acceptable as they
are generally consistent with the requirements outlined in Part 3 residential
of the HDCP.

It is therefore considered that the bulk and scale of the proposed
development is consistent and acceptable with respect to the surrounding
built environment.

What is the relevance
of the building in
which  the existing
takes place?

Upon approval of this development application The buildings in which the
existing use takes place would be now be treated as a conforming land use
being dwelling houses.

What are the impacts
on adjoining land?

Impacts arising from the development are likely to be negligible, as there is
no physical works proposed and no change to the existing stormwater
system. There will be no additional development potential as a result of this
development application.

What is the
amenity?

internal

There will be no impact to the internal site amenity of the site as a result of
the development.

2.3 Adopted State Environmental Planning Policies - Transitional and Savings Provisions

On 1 March 2022, the following State Environmental Planning Policies (SEPPS) were gazetted.

. State Environmental Planning Policy (Resilience and Hazards) 2021

. State Environmental Planning Policy (Biodiversity and Conservation) 2021

These SEPPS now form matters for consideration under Section 4.15 of the Environmental Planning
and Assessment Act 1979. However general savings provisions apply to development applications
that have been made but not yet determined, on or before the commencement date.

As this development application was lodged on 3 December 2021 this development application is
considered to have been made prior to the commencement date of the SEPPs. The adopted policies
have been considered as a matter for consideration under S4.15 of the Act. However, the existing
legislation in force at time of lodgement of the development application, prevails to be extent of any
inconsistency.

Notwithstanding, the approval of the development application would not adversely affect the
objectives of the newly adopted State Environment Planning Policies and is considered to be
consistent with this policy.

2.4 State Environmental Planning Policy No. 55 Remediation of Land

ITEM 3
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The application has been assessed against the requirements of State Environmental Planning Policy
No. 55 Remediation of Land (SEPP 55) under which consent must not be granted to the carrying out
of any development on land unless the consent authority has considered whether the land is
contaminated or requires remediation for the proposed use.

Should the land be contaminated, Council must be satisfied that the land is suitable in a contaminated
state for the proposed use. If the land requires remediation to be undertaken to make the land
suitable for the proposed use, Council must be satisfied that the land will be remediated before the
land is used for that purpose.

An examination of Council’s records and aerial photography has determined that the site has been
historically used for residential purposes. It is not likely that the site has experienced any significant
contamination, and further assessment under SEPP 55 is not required.

25 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 (Vegetation SEPP) aims
to protect the biodiversity and amenity values of trees within non-rural areas of the state.

Part 3, Clause 9(2) of the Vegetation SEPP states that a Development Control Plan may make a
declaration in any manner relating to species, size, location and presence of vegetation. Accordingly,
Part 1B.6.1 of the Hornsby Development Control Plan 2013 (HDCP) prescribes works that can be
undertaken with or without consent to trees and objectives for tree preservation.

As no physical or engineering works are proposed, no trees or vegetation will be removed or
impacted by this development.

The application has been assessed against the requirements of the Vegetation SEPP and it has been
determined that the proposal would meet the objectives of the Vegetation SEPP. This matter is
addressed further in Section 3.1.1 of this report.

2.6 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005

The application has been assessed against the requirements of Sydney Regional Environmental Plan
(Sydney Harbour Catchment) 2005. This Policy provides general planning considerations and
strategies to ensure that the catchment, foreshores, waterways and islands of Sydney Harbour are
recognised, protected, enhanced and maintained.

Subject to the implementation of installation of sediment and erosion control measures and
stormwater management to protect water quality, the proposal would have minimal potential to impact
on the Sydney Harbour Catchment.

2.7 Section 3.42 Environmental Planning and Assessment Act 1979 - Purpose and Status
of Development Control Plans

Section 3.42 of the Environmental Planning and Assessment Act 1979 states that a DCP provision
will have no effect if it prevents or unreasonably restricts development that is otherwise permitted and
complies with the development standards in relevant Local Environmental Plans and State
Environmental Planning Policies.

The principal purpose of a development control plan is to provide guidance on the aims of any
environmental planning instrument that applies to the development; facilitate development that is
permissible under any such instrument; and achieve the objectives of land zones. The provisions
contained in a DCP are not statutory requirements and are for guidance purposes only. Consent

ITEM 3
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authorities have flexibility to consider innovative solutions when assessing development proposals, to

assist achieve good planning outcomes.

2.8 Hornsby Development Control Plan 2013

The proposed development has been assessed having regard to the relevant desired outcomes and
prescriptive requirements within the Hornsby Development Control Plan 2013 (HDCP). The following
table sets out the proposal’s compliance with the prescriptive requirements of the Plan:

ITEM 3

HDCP - Part 6 Subdivision & Part 3.1 Dwellings
Control Proposal Requirement Complies

Site Area 1326.6m? 1200m? N/A
Lot Size

- Lotl 819.9m? 600m? Yes

- Lot2 506.7m? 600m? No
Minimum Lot Width

- Lotl 26.32m 15m Yes

- Lot2 16.245m 15m Yes
Site Coverage

- Lotl 34% 50% Yes

- Lot2 21% 50% Yes
Floor Area of Dwelling

- Lotl 155m? 380m? Yes

- Lot2 174m?2 330m? Yes
Setbacks Lot 1

- Front (Murray Rd) 12.4m 6m Existing

- Secondary (garage) 5.6m 3m Existing

- Side (south west) 2m 0.9m Yes

- Rear 5.9m 3m Existing
Setbacks Lot 2

- Front (Murray Rd) 5-6.9m 6m Existing

- Side (north east) 1.097m 0.9m Yes

- Side (south west) 2.1m 0.9m Existing

- Rear (north west) 7.9m 3m Existing

Local Planning Panel meeting 30 March 2022
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Landscape Area (% of lot size)
- Lotl 58% 30% Yes

- Lot2 46% 20% Yes

Private Open Space - Lot 1
- minimum area >24m? 24m?2 Yes

- minimum dimension >3m 3m Yes

Private Open Space - Lot 2

- minimum area >24m? 24m? Yes

- minimum dimension >3m 3m Yes
Car Parking

- Lotl 2 spaces 2 spaces Yes

- Lot2 2 spaces 2 spaces Yes

As detailed in the above table, the proposed development complies with the prescriptive requirements
within the HDCP, with the exception the minimum lot size control. The matters of non-compliance are
detailed below, as well as a brief discussion on compliance with relevant desired outcomes.

2.8.1 Lot Size and Width

The desired outcomes of Part 6.2.1 Residential Subdivision of HDCP 2013 are to ensure “subdivision
design should maintain appropriately shaped lots to accommodate a dwelling and associated
development that is compatible with a low-density residential environment” and “subdivision design
should provide setbacks to developable areas that will complement the streetscape, provide for
landscaping, protect landscape features, and provide separation between existing and future
dwellings.

As discussed under Sections 2.1.1 and 2.1.2 of this report, the existing dual occupancy development
demonstrates that the site is of sufficient size and shape to accommodate two dwelling houses. The
proposed Torrens title subdivision would not alter the intensity or scale of the existing development on
the site and would convert a prohibited ‘dual occupancy’ development to a permissible use within the
R2 Low density residential zone under the HLEP. Once the Torrens title subdivision is registered, the
dual occupancy will be treated as two separate dwelling houses, and therefore the HLEP and HDCP
controls pertaining to dwelling houses would apply.

Despite the departure to the minimum lot size control for Lot 2, the development complies with the
prescriptive control for minimum lot width. The minimum lot width for a 600m? lot in the R2 zone is
15m? The width of proposed Lot 1 is 26.4m and the width of proposed Lot 2 is 16.2m.

The proposal would not have a detrimental impact on the existing streetscape or the amenity of
adjoining properties and is considered acceptable in this regard.

The proposal complies with Part 6.2.1 Residential Subdivision of the HDCP 2013 and is considered
acceptable.

2.8.2 Setbacks

ITEM 3
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The desired outcomes of Part 3.1.2 of HDCP are to encourage “setbacks that are compatible with
adjacent development and complement the streetscape” and “setbacks that allow for canopy trees to
be retained and planted along the front and rear property boundaries”.

Notwithstanding the departure to minimum lot size development standard under HLEP, the dwelling
houses would comply with all relevant setback controls under Part 3.1.2 Setbacks of HDCP. Both
existing properties complement the streetscape, and have sufficient landscaping along the front and
rear boundaries.

The proposal complies with Part 3.1.2 Setbacks of the HDCP and is considered acceptable.
2.8.3 Landscaping

The desired outcome of Part 3.1.3 of HDCP are to encourage “landscaping that integrates the built
form with soft canopy and retains and enhances the tree canopy” and “development that retains the
existing landscape features”. These desired outcomes are supported by prescriptive controls
requiring a minimum of 30% of the site area being landscaped on Lot 1, and a minimum of 20% of Lot
2 being landscaped.

Notwithstanding the departure to minimum lot size development standard under HLEP, both proposed
lots comply with their respective minimum landscaping requirements for dwelling houses under Part
3.1.3 of HDCP.

The proposed lot configuration making Lot 1 the larger lot, allows for increased landscaping
opportunities to frame and enhance the dwelling house on Lot 1 which is of local cultural significance.

The proposal complies with Part 3.1.3 of HDCP and is considered acceptable
2.8.4 Open Space

The desired outcome of Part 3.1.4 Open Space is “private open space that functions as an extension
to the dwelling house”. This desired outcome is supported by the prescriptive control that each lot
have a minimum of 24m? of private open space, with a minimum width of 3m. Both lots have greater
than the required minimum private open space area.

The proposal complies with Part 3.1.4 Open Space and is considered acceptable.
2.8.5 Vehicular Access and Parking

The desired outcome of Part 3.1.7 Vehicle Access and Parking is “development that provides
sufficient and convenient parking for residents with vehicular access that is simple, safe and direct”.
This desired outcome is supported by prescriptive controls requiring that the provision of “car parking
for dwelling houses should be provided behind the front building line” and “a paved driveway should
be provided between the required on-site car parking area and a public road”.

Both lots have two car parking spaces and both lots will continue by served by separate vehicle
access crossings. Existing access to No. 1/22 Murray Road is via Boronia Avenue and access to No.
2/22 Murray Road is via Murray Road.

The proposal complies with Part 3.1.7 Vehicle Access and Parking and is considered acceptable.
2.8.6 Heritage

The property is located within the Beecroft Cheltenham Plateau Precinct of the Beecroft Cheltenham
HCA, listed under Schedule 5 of the HLEP.
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The property is located in the vicinity of heritage listed street trees on Boronia Avenue (Item No. 66).

In 1989 a strata subdivision was registered for the site (SP 34827). Two detached dwellings with
separated private open space currently occupy the site. The original Inter-War painted brick dwelling
constructed in ¢1940 is located on the corner lot (No. 1/22 Murray Road) and a ¢1990 single storey
brick and tile dwelling is located on the adjacent lot (No. 2/22 Murray Road).

The two strata plan lots are physically divided by a 1.8m side boundary fence.

Council’s heritage assessment has been considered with regards to the submitted material and the
relevant heritage provisions of the HDCP.

The proposed subdivision is reflective of the strata subdivision that was approved in 1989. It would
have no material impact on the boundaries of the current lots, the existing dwellings, gardens or the
characteristic values of the subdivision pattern existent in the surrounding HCA. The proposed
Torrens title allotments would also be capable of future development compatible with the established
character of the HCA.

Further, the proposal would have no adverse impact on the existing property’s contribution to the
significant built character of the HCA.

Accordingly, no heritage concerns are raised with the proposal.
2.9 Section 7.11 Contributions Plans

A Section 7.11 Contribution is not applicable as the development would not increase demand for
services and no additional dwellings are proposed as the existing dual occupancies are to be retained
as approved under DA/547/1988 and DA/272/1990.

3. ENVIRONMENTAL IMPACTS

Section 4.15(1)(b) of the Act requires Council to consider ‘the likely impacts of that development,
including environmental impacts on both the natural and built environments, and social and economic
impacts in the locality”.

3.1 Natural Environment
3.1.1 Tree and Vegetation Preservation

No trees or vegetation would be removed or impacted by this development. As the site is a heritage
conservation area, should trees be required to be removed in the future, approval of Council would be
required.

3.1.2 Stormwater Management

On-site stormwater detention (OSD) was installed as part of the strata subdivision approved under
DA/272/1990. As per site investigations AT&L acting as professional consulting engineers have
provided confirmation that the OSD present on Lot 2 SP 34287 is still operating as per DA/547/1988.

3.2 Built Environment
3.2.1 Built Form
There will no change to the built form of the site as a result of this Torrens title subdivision.

3.2.2 Traffic

ITEM 3
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The proposal to convert the existing strata subdivision to Torrens title will not generate any additional
traffic movements or car parking demand.

3.3 Social Impacts

The residential development would improve housing choice in the locality by providing a range of
house hold types. This is consistent with Council’s Housing Strategy which identifies the need to
provide a mix of housing options to meet future demographic needs in Hornsby Shire.

The location of the development is in close proximity to Beecroft and Cheltenham Railway Stations
and the commercial centre of Beecroft which includes a supermarket, medical centre, Public School
and childcare centre, as well as other recreational, health and education facilities for future residents.
The site is also in close M2 Motorway which provides a further connection to employment and other
services.

34 Economic Impacts

The proposal would remove the burden of maintaining the cost of a strata scheme and improve the
economic value of the property.

The proposal would have a minor positive impact on the local economy in conjunction with other new
low density residential development in the locality by generating an increase in demand for local
services.

4. SITE SUITABILITY

Section 4.15(1)(c) of the Act requires Council to consider ‘“the suitability of the site for the
development”.

The subject site has not been identified as bushfire prone or flood prone land. The site is considered
to be capable of accommodating the proposed development. The scale of the proposed development
is consistent with the capability of the site and is considered acceptable.

5. PUBLIC PARTICIPATION

Section 4.15(1)(d) of the Act requires Council to consider “any submissions made in accordance with
this Act”.

51 Community Consultation

The proposed development was placed on public exhibition and was notified to adjoining and nearby
landowners between 7 December 2021 and 24 January 2022 in accordance with the Hornsby
Community Engagement Plan. During this period, Council received 3 submissions. The map below
illustrates the location of those nearby landowners who made a submission that are in close proximity
to the development site.
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Three submissions objected to the development, generally on the grounds that:

. The smaller parcel of land will have an unusually small size in comparison with the average
land sizes on Murray Road and Boronia Avenue.

. The construction to open area ratio for the smaller piece of land will be too high in
comparison.
. The construction of an additional dwelling will lead to loss of trees and green cover- the

development will lead to construction, people and vehicular density as well as would
negatively impact on the original house and street scape.

. It will lead to loss of visual beauty and the heritage laid back character of the location.

. The Community will need to have some control over the future town planning of our suburb
and destroying the natural environment and tree scape in the name of progress is wrong.

. Creating a Torrens title will provide the owner(s) a greater opportunity to redevelop the
undersized lot 2 and create a bigger development on this already small - enclosed plot of land
with virtually no landscape and compromised privacy.

. The conversion to Torrens title will create greater community, environmental problems and a
greater carbon 'footprint' than already exists.

) Creating a Torrens title will provide the owner, or owners, greater opportunity to redevelop on
the undersized lot 2 and construct a new dwelling.
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. While not an issue in some circumstances, in this case Council will be acknowledging the
undersized lot is acceptable.

o Strata title does not prevent separate sale of the existing dwellings.

. The trust acknowledges the conversion to Torrens title will remove the non-conforming use of
the two dwellings and therefore has a public benefit. But that alone appears to be the only
public benefit. Therefore, there appears to be little public benefit in the conversion, but
potential issues may arise in the future that would not be in the public interest.

The merits of the matters raised in community submissions have been addressed in the body of the
report. The proposed subdivision would not result in any further development potential, or intensity of
development on the respective lots. There are no physical works proposed, and no removal of trees
or vegetation. Any works associated with the existing dwelling houses will be subject to separate
development applications in the future and assessed on their individual merit. The objectors have not
provided evidence to substantiate that the development is not in the public interest. “Carbon Footprint”
is not a matter for consideration under Section 4.15 of the Environmental Planning and Assessment
Act 1979.

5.2 Public Agencies
The development application was not referred to any Public Agencies for comment.
6. THE PUBLIC INTEREST

Section 4.15(1)(e) of the Act requires Council to consider “the public interest”.

The public interest is an overarching requirement, which includes the consideration of the matters
discussed in this report. Implicit to the public interest is the achievement of future built outcomes
adequately responding to and respecting the future desired outcomes expressed in environmental
planning instruments and development control plans.

The application is considered to have satisfactorily addressed Council’s criteria and would provide a
development outcome that, on balance, would result in a positive impact for the community.
Accordingly, it is considered that the approval of the proposed development would be in the public
interest.

CONCLUSION

The application proposes the Torrens title subdivision of an existing strata titled dual occupancy,
comprising two detached dwellings at 22 Murray Road, Beecroft.

The development generally meets the desired outcomes of Council’s planning controls and is
satisfactory having regard to the matters for consideration under Section 4.15 of the Environmental
Planning and Assessment Act 1979.

The application does not comply with the HLEP in respect to the minimum 600m? lot size. The
applicant submitted a written request in response to Clause 4.6 Exceptions to Development Standard
to contravene Clause 4.1 Minimum subdivision lot size development standard. The objection is
considered well founded with regard to the approved development on the site and the principles
established by the Land and Environment Court.

Council received 3 submissions during the public notification period. The matters raised have been
addressed in the body of the report.
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Having regard to the circumstances of the case, approval of the application is recommended.

The reasons for this decision are:

Note:

The request under Clause 4.6 of Hornsby Local Environmental Plan 2013 to contravene the
minimum allotment size development standard is well founded. Strict compliance with the
development standard is considered unreasonable and unnecessary in the circumstances of
the case and sufficient environmental planning grounds have been submitted to justify the
contravention to the development standard.

ITEM 3

The proposed development generally complies with the requirements of the relevant
environmental planning instruments and the Hornsby Development Control Plan 2013.

The proposed development does not create unreasonable environmental impacts to adjoining

properties.

At the time of the completion of this planning report, no persons have made a Political
Donations Disclosure Statement pursuant to Section 10.4 of the Environmental Planning and
Assessment Act 1979 in respect of the subject planning application.

RESPONSIBLE OFFICER

The officer responsible for the preparation of this report is Katrina Maxwell.

CASSANDRA WILLIAMS

Major Development Manager - Development
Assessments

Planning and Compliance Division

Attachments:

1.0 Locality Plan

2.1 Subdivision PLan
3.0 Clause 4.6

4.1 Existing Site Survey

File Reference: DA/1302/2021
Document Number: D08318610

ROD PICKLES
Manager - Development Assessments
Planning and Compliance Division
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SCHEDULE 1

GENERAL CONDITIONS

The conditions of consent within this notice of determination have been applied to ensure that the use
of the land and/or building is carried out in such a manner that is consistent with the aims and
objectives of the relevant legislation, planning instruments and council policies affecting the land and
does not disrupt the amenity of the neighbourhood or impact upon the environment.

Note: For the purpose of this consent, the term ‘applicant’ means any person who has the authority to
act on or the benefit of the development consent.

Note: For the purpose of this consent, any reference to an Act, Regulation, Australian Standard or
publication by a public authority shall be taken to mean the gazetted Act or Regulation, or adopted
Australian Standard or publication as in force on the date that the application for a construction
certificate is made.

1. Approved Plans and Supporting Documentation

The development must be carried out in accordance with the plans and documentation listed
below and endorsed with Council’s stamp, except where amended by Council and/or other
conditions of this consent:

Approved Plans

Plan No. Plan Title Drawn by Dated Council
Reference
18/748 Pro Sub 2 | Proposed Subdivision | East West Surveyors | undated
Pty Ltd
Supporting Documentation
Document Title Prepared by Dated Council
Reference
Heritage Impact Statement Concise Planning 10/09/21 D08309870
1931 — SKCO001 - Stormwater AT&L Civil Engineers 11/03/2022 | D08367531
Management Plans Iss P1 and Project Managers

REQUIREMENTS PRIOR TO THE ISSUE OF AN SUBDIVISION CERTIFICATE

2. Sydney Water — s73 Certificate

A s73 Certificate must be obtained from Sydney Water and submitted to the PCA.

Note: Sydney Water requires that s73 applications are to be made through an authorised
Sydney Water Servicing Coordinator. Refer to www.sydneywater.com.au or telephone 13 20
92 for assistance.

3. Smoke Alarm Certification

ITEM 3
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A certificate must be provided from a licensed electrician prior to the issue of a Subdivision
Certificate certifying that the smoke alarms for each dwelling have been connected to the
consumer mains power in accordance with Australian Standard AS3786-2014 Smoke alarms
and interconnected where there is more than one alarm in accordance with Part 3.7.2 of the
Building Code of Australia

4, Creation of Easements

The following matter(s) must be nominated on the plan of subdivision under s88B of the
Conveyancing Act 1919:

a) The creation of an appropriate "Positive Covenant" and "Restriction as to User" over
the constructed on-site detention/retention systems and outlet works, within the lots in
favour of Council in accordance with Council’s prescribed wording. The position of
the on-site detention system is to be clearly indicated on the title;

Note: Council must be nominated as the authority to release, vary or modify any easement,
restriction or covenant.

- END OF CONDITIONS -

ADVISORY NOTES

The following information is provided for your assistance to ensure compliance with the Environmental
Planning and Assessment Act, 1979, Environmental Planning and Assessment Regulation 2000,
other relevant legislation and Council’s policies and specifications. This information does not form
part of the conditions of development consent pursuant to Section 4.17 of the Act.

Tree and Vegetation Preservation

Hornsby Development Control Plan 2013 Tree and Vegetation Preservation provisions have been
developed under Council’s authorities contained in State Environmental Planning Policy (Vegetation
in Non-Rural Areas) 2017 and the Environmental Planning and Assessment Act 1979.

In accordance with these provisions a person must not cut down, fell, uproot, kill, poison, ringbark,
burn or otherwise destroy the vegetation, lop or otherwise remove a substantial part of the trees or
vegetation to which any such development control plan applies without the authority conferred by a
development consent or a permit granted by Council.

Fines may be imposed for non-compliance with the Hornsby Development Control Plan 2013.

Note: A tree is defined as a long lived, woody perennial plant with one or relatively few main stems
with the potential to grow to a height greater than three metres (3m). (HDCP 1B.6.1.c).

Covenants

The land upon which the subject building is to be constructed may be affected by restrictive
covenants. Council issues this approval without enquiry as to whether any restrictive covenant
affecting the land would be breached by the construction of the building, the subject of this consent.
Applicants must rely on their own enquiries as to whether or not the building breaches any such
covenant.

Asbestos Warning

Should asbestos or asbestos products be encountered during installation of smoke alarms, you are
advised to seek advice and information prior to disturbing this material. It is recommended that a

ITEM 3

Local Planning Panel meeting 30 March 2022 Business Paper Page 20



Hornsby Shire Council Report No. LPP4/22 Page 21

contractor holding an asbestos-handling permit (issued by SafeWork NSW) be engaged to manage
the proper handling of this material. Further information regarding the safe handling and removal of
asbestos can be found at:

www.environment.nsw.gov.au

www.adfa.org.au

www.safework.nsw.gov.au

Alternatively, telephone the SafeWork NSW on 13 10 50.
Subdivision Certificate Requirements

A subdivision certificate application is required to be lodged with Council containing the following
information:

. A surveyor’s certificate certifying that all structures within the subject land comply with the
development consent in regard to the setbacks from the new boundaries.

. A surveyor’s certificate certifying that all services, drainage lines or access are located wholly
within the property boundaries. Where services encroach over the new boundaries,
easements are to be created.

) Certification that the requirements of relevant utility authorities have been met.
. A surveyor’s certificate certifying finished ground levels are in accordance with the approved
plans.

Note: Council will not issue a subdivision certificate until all conditions of the development consent
have been completed.

Note: At the present time Hornsby Shire Council is the only authority that can be appointed as a PCA
for subdivision works within the Shire.

Fees and Charges — Subdivision

All fees payable to Council as part of any construction, compliance or subdivision certificate or
inspection associated with the development (including the registration of privately issued certificates)
are required to be paid in full prior to the issue of the subdivision certificate. Any additional Council
inspections beyond the scope of any compliance certificate required to verify compliance with the
terms of this consent will be charged at the individual inspection rate nhominated in Council's Fees and
Charges Schedule.

House Numbering

The house numbering for this subdivision shall be:

Lot Street Number | Street Name Street Type | Locality
Lot 1 22 Murray Road Beecroft
Lot 2 24 Murray Road Beecroft

ITEM 3
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ATTACHMENT 1 -ITEM 3

LOCALITY PLAN

DA/1302/2021

No. 22 Murray Road, Beecroft
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CONCISE

ATTACHMENT 3 -ITEM 3

DOCUMENT CONTROL TABLE
Document Reference: | PR210079
Date: Version: Author: | checked By:
10 September 2021 V1.01 IMatthew Bartinel Adam Mainey

Reproduction of this document or any part thereof is not permitted without prior written pemission
of Concise Planning Pty Ltd.
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CONCISE

1. Introduction

This is a Clause 4.6 written request regarding the proposed one lot into two lots Torrens title
subdivision at 1/22 and 22A Murray Road, Beecroft. The written request relates to the
minimum subdivision lot size of the proposed development.

The site is located on the corner of Murray Road and Boronia Avenue, consisting of two
established dwellings. It is noted that the two dwellings form a detached dual occupancy
that is within a Strata plan that was established in 1989. This DA seeks to subdivide the land
into two lots and in doing so, change the use of the site from a detached dual occupancy to
two dwelling houses, one located on each lot of land.

The proposal is described in plans by Right Angle Design & Drafting Pty Ltd and a Subdivision
Plan by East West Surveyors Pty Ltd.

A survey plan has been provided by East West Surveyors, dated 14 April 2020. In addition, a
stormwater concept plan has been provided by Right Angle Design & Drafting Pty Ltd.

Part 2 of this written request describes the proposed contravention of the development
standard and describes the key elements of Clause 4.6 of HLEP 2013. Part 3 sets out that
compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case. Part 4 sets out that there are sufficient environmental planning
grounds to justify the contravention of the development standard. Part 5 sets out that the
proposed development is in the public interest because it is consistent with the objectives
of the particular standard and the objectives for development within the R2 Low Density
Residential zone. Part 5 also addresses the matters to be considered by the Secretary. Part 6
provides a brief conclusion.

ATTACHMENT 3 -ITEM 3

2. Proposed Contravention to the Development Standard

Clause 4.1(2) states that this clause apples to a subdivision of any land shown on the Lot Size
Map that requires development consent and that is carried out after the commencement of
this Plan. As identified in figure 1 below, the subject site is shown on the lot size map.

Clause 4.1(3) of the HLEP 2013 states that the size of any lot resulting from a subdivision of
land to which this clause applies is not to be less than the minimum size shown on the Lot
Size Map in relation to that land. The lot size map indicates that the minimum subdivision
lot size for the subject site is 600m?. See figure 1 below.

As detailed in the site plan and subdivision plan, the proposed Torrens title subdivision will
generate two lots. Proposed lot one is 819.9m? and proposed lot 2 is 506.7m?. As a result,
the degree of contravention to the minimum lot size development standard only apples to
proposed lot 2. That variation to the development standard is 15.55%.

Page 3 of 9
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Figure 1: Extract from HLEP2013 Lot Size Map, marked up to indicate the subject site
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Figure 2: Proposed subdivision plan showing the extent of the contravention to the minimum
lot size control. Source: East West Surveyors
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CONC ISZ

3. That compliance with the development standard is unreasonable or
unnecessary in the circumstances of the case

It would be unreasonable and unnecessary for the development to comply with the
development standard due to the following particular circumstances of the present case:

e The dwellings located on the site are existing and are proposed to be retained as
part of this application. No physical works to the site is proposed.

e The proposed middle boundary between the two proposed dwelling houses will
retained to reflect the existing configuration of the dwellings. That building
boundary was formed through the Strata subdivision of the site in 1989.

e The current use of the site is a detached dual occupancy, which in accordance with
the Hornsby Local Environmental Plan 2013 is a prohibited use within the R2 zone.
This proposed one into two lots Torrens title subdivision will create two ‘dwelling
houses’, which are a permissible use within the R2 — Low Density Residential zone.
Therefore, the proposed development will remove a non-conforming use on the site
and subsequently create a conforming use.

e The site as currently configured has been inclusive of a detached dual occupancy for
a considerable amount of time. Furthermore, the proposal will continue to reflect
the existing site conditions, generating no adverse impacts on adjoining properties.

ATTACHMENT 3 -ITEM 3

e The proposed development will not impact on the residential capacity of the subject
site.

® Following the subdivision of the site, the two lots can (if so desired) be sold
separately which will allow potential home buyers the opportunity for buying land
that has proven to be of a suitable size for residential purposes.

e The proposed Torrens title subdivision will remove the burden of a Strata scheme
that serves no positive effects on the property owners of 1/22 and 22A Murray
Road.

e There is no consistent subdivision pattern in the area. As identified within figure 3,
the site is located within a block that does not contain many rows of lots that are
consistent with each other. The only section of the block that possesses a pattern in
lot sizes is from 1 Oaklands Avenue to 15 Oaklands Avenue. These lots are not
adjacent to the subject site and will not be adversely impacted by this proposed
subdivision.

Page 5of 9
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Figure 3: Map indicating the lot size pattern of the surrounding block. Source: Sixmaps. 2020

ATTACHMENT 3 -ITEM 3

4. Environmental planning grounds to justify contravening the
development standard

The subject site is rectangular in shape and comprises of a total area of 1326.6m?2. In order
to retain the existing dwellings on site and continue to reflect the existing site conditions
following the subdivision of land, Proposed Lot 2 will inevitably be of a size that is below the
minimum lot size.

The use of the existing detached dual occupancy has existed for a considerable amount of
time. Due to no physical works being proposed, the existing character along Boronia Avenue
and Murray Road will be retained.

The site is located within an existing heritage conservation area known as C2 — ‘Beecroft -
Cheltenham Heritage Conservation Area’. Due to the nature of the proposal and the
retention of the existing dwellings and configuration of land, no heritage impacts will be
generated by this proposal. Adjoining the site is a heritage item known as ‘Street trees’
(Item no. 66). No works are proposed along the adjoining streets, with the site retaining its
existing built and natural features. As a result, no adverse impacts will be generated on
surrounding heritage areas from this proposed contravention to the minimum subdivision
lot size control.

Furthermore, the proposed works are also in line with the objectives of the Environmental
Planning and Assessment Act 1979 (EPAA). Clause 1.3 of the EPAA states the following:

The objects of this Act are as follows—
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CONCIS:

) -

(a) to promote the social and economic welfare of the community and a better
environment by the proper management, development and conservation of the
State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant
economic, environmental and social considerations in decision-making about
environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,
(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other
species of native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including
Aboriginal cultural heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the
protection of the health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and
assessment between the different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental
planning and assessment.

In accordance with ‘objective a’ of the EPAA, the proposal will promote the social and
economic welfare as the development will continue to present aesthetically to the
streetscape, whilst also providing the economic benefits of the removal of an unnecessary
Strata scheme that is creating a burden on property owners. The proposal will also conserve
the State’s natural and other resources.

In accordance with ‘objective b’, the proposed development has considered ecologically
sustainable development principles in the design of the development. No physical works are
proposed.

In accordance with ‘objective c’, the development will promote the orderly and economic
use and development of land. The subject site has shown over time its ability to operate
suitably and sustainably with two dwellings on site. The proposed subdivision will retain the
existing middle boundary and the two proposed Torrens title lots will be the same size as
the Strata lots as formed in 1989.

In accordance with ‘objective d’, the proposed works do not impact on the delivery and
maintenance of affordable housing.

In accordance with ‘objective e’, the proposal will not impact on the conservation of
threatened species of animals and plants, ecological communities and their habitat. No
physical works are proposed as part of this application.

In accordance with ‘objective f', the proposal has no impact on the heritage significance of
the heritage conservation area with which the site is located within. The proposal does not
result in any physical works and will be reflective of the existing site conditions. No impacts
on the existing built and cultural heritage of the area will therefore be generated.

Page 7 of 9
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In accordance with ‘objective g’, the existing built form will be retained and as such will
continue to reflect the amenity of the built environment.

In accordance with ‘objective h’ the proposal will not impact on the existing built form of
the two dwellings.

In accordance with ‘objective I’, the proposal promotes the sharing of the responsibility for
environmental planning and assessment between the different levels of government in the
State.

In accordance with ‘objective j’, the proposal will not interfere with the opportunity for
community participation within the LGA.

5. Consistency with the objectives of the standard and of the zone

Objectives of the Development Standard

The proposed development would be in the public interest because it is consistent with the
objectives of the development standard. Those objectives are:

(1) The objectives of this clause are as follows—

(a) to provide for the subdivision of land at a density that is appropriate for the site
constraints, development potential and infrastructure capacity of the land,

(b) to ensure that lots are of a sufficient size to accommodate development.

ATTACHMENT 3 -ITEM 3

In relation to objective (a), the proposed Torrens title subdivision of land will be appropriate
with regard to the site constraints. The site has suitably functioned with regard to the site
constraints and the capacity of the land, since the construction of the existing dwellings.

The development potential has already been reflected by the existing dwellings that are
located on site, which are proposed to be retained as part of this development application.
As a result, it is considered that the existing built form will continue to be appropriate based
on the capacity of land and ability for these existing dwellings to function effectively as
separate dwelling houses for a considerable amount of time.

In relation to objective (b), both lots have proven to be of a suitable size to accommodate
the proposed Torrens title subdivision. No increase in land area of either lots are proposed,
with the existing middle boundary to be retained. Effectively, the site will remain the same
as is existing and therefore will remain a sufficient size to accommodate the proposed
development.

Objectives of the R2 Low Density Residential Zone

The proposed development would also be in the public interest because it is consistent with
the objectives of the zone. Those objectives are:

* To provide for the housing needs of the community within a low density residential
environment.

Page 8 of 9
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* To enable other land uses that provide facilities or services to meet the day to day
needs of residents.

In relation to the first objective, the proposed development will continue to meet the
housing needs of the community within a low density residential environment. The
subdivision of land will be consistent with the existing density of the site, as no physical
works are proposed.

In relation to the second objective, the proposed development will also enable the adjoining
properties and other land uses in the area to continue to meet their daily needs. The
functioning of the subject site will continue to be for residential purposes, with the existing
dwellings also being retained. Therefore, the proposed subdivision of land will in no way
affect neighbouring land.

In relation to the functions of the secretary, it is considered that the small scale of the
proposal and nature of the contravention sought, are such that no State or Regional level of
significance is involved. There is no particular concern arising in relation to the public
benefit through the proposed contravention to the development standard, as in this
instance there is no adverse impacts created.

6. Summary and Conclusion

ATTACHMENT 3 -ITEM 3

The proposed development does not comply with the minimum subdivision lot size control.
However, it is demonstrated in this written request that compliance with the development
standard is unreasonable and unnecessary in the circumstances of the present case.
Additionally, it has been demonstrated that there are environmental planning grounds that
support the proposed contravention of the development standard.

Approval of the proposal will be in the public interest, notwithstanding the contravention to
this development standard because the proposal is consistent with the objectives of the
development standard and the zone within which the subject site is located.

Adam Mainey - Director
Bach of Urban and Regional Planning (Hons)
Grad Diploma of Building Surveying
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LPP Report No. LPP17/22
Local Planning Panel
Date of Meeting: 30/03/2022

4 ELECTRONIC - DA/61/2022 - ALTERATIONS AND ADDITIONS TO A DWELLING HOUSE -
21 LOWANNA PLACE, HORNSBY

EXECUTIVE SUMMARY

DA No: DA/61/2022 (Lodged on 21 January 2022)

Description: Alterations and additions to a dwelling house

Property: Lot 16 DP 240146, No. 21 Lowanna Place, Hornsby

Applicant: Concept Architects

Owners: Mr Rory Stuart Tyler and Ms Sabrina Tyler

Estimated Value: $344,300.00

Ward: B Ward

. The application proposes alterations and additions to a dwelling house.

. The proposal does not comply with the Hornsby Shire Local Environmental Plan 2013 with

regard to Clause 4.3 ‘Height of Buildings’. The applicant has made a submission in
accordance with Clause 4.6 ‘Exceptions to development standards’ of the Hornsby Shire
Local Environmental Plan 2013 to contravene height of buildings development standard. The
submission is considered well founded and is supported.

) No submissions have been received in respect of the application.

) The application is required to be determined by the Hornsby Local Planning Panel as the
proposal would contravene the Hornsby Shire Local Environmental Plan 2013 development
standard for maximum height of buildings by more than 10 percent (28.9%).

) It is recommended that the application be approved.

RECOMMENDATION

THAT Council assume the concurrence of the Secretary of the Department of Planning and
Environment pursuant to Clause 4.6 of the Hornsby Local Environmental Plan 2013 and approve
Development Application No. DA/61/2022 for alterations and additions to a dwelling house at Lot 16
DP 240146, No. 21 Lowanna Place, Hornsby subject to the conditions of consent detailed in Schedule
1 of LPP Report No. LPP17/22.
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BACKGROUND
On 6 June 2005, DA/548/2005 was approved for alterations and additions to a dwelling house.

On 18 May 2021, a Pre-Lodgement Meeting (PL/29/2021) was held to discuss a lower ground
extension to the existing dwelling house.

SITE

The 1529.9m? site is located on northern side of Lowanna Place, Hornsby and contains a split-level
pole home.

The site experiences a 48-metre fall to the northern, rear boundary. The site is mapped as being a
sloping site with a gradient in excess of 20%

The site is bushfire prone being Bushfire Attack Level Flame Zone (BAL FZ).

The site is a flood control lot.

Figure 1: Aerial Photo of Subject Site

The site contains a ‘blue line’ water course which runs from the south-eastern, front corner to the
north- western, rear corner of the site. The site drains in a northern direction to Waitara Creek.

The site is burdened by 3.05-metre-wide easements for drainage which run along the southern front
boundary, eastern side boundary and dissect the site from east to west at the rear of the dwelling
house.

An easement for batter with a variable width also runs underneath the house from east to west. A
condition has been included in Schedule 1 requiring a ‘positive covenant’ is to ensure the owner is
responsible for maintaining and looking after the easement for batter given the additional load the
proposed works would have on it. The positive covenant will be added to the title to ensure any future
occupant of the site is fully aware of the works that have been undertaken and their responsibilities in
relation to the site if consent is granted.

ITEM 4
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The site and its surrounds contain native vegetation and species that belong to the Blackbutt Gully
Forest community. The site is also adjoining land mapped on the DPIE Sensitive Biodiversity Values
Map.

The site is not a heritage item, is not adjacent to a heritage item, and is not within a heritage
conservation area.

PROPOSAL

The application proposes alterations and additions to the existing dwelling house as follows.

o A 59.9m? addition to the lower ground floor consisting of a rumpus room and office.
. Demolition and Reconstruction of an existing ground floor deck.

. The ground floor deck will form part of the roof over the lower ground floor addition.
o New pergola roof over the re-constructed ground floor deck.

. No new footings or foundations are proposed.

Five trees would be removed, and 17 trees would be impacted by the proposal. The removal of trees
is required to comply with bushfire asset protection zone (APZ) requirements.

ASSESSMENT

The development application has been assessed having regard to the Greater Sydney Region Plan —
A Metropolis of Three Cities, the North District Plan and the matters for consideration prescribed
under Section 4.15 of the Environmental Planning and Assessment Act 1979 (the Act). The following
issues have been identified for further consideration.

1. STRATEGIC CONTEXT

1.1 Greater Sydney Region Plan - A Metropolis of Three Cities and North District Plan

The Greater Sydney Region Plan - A Metropolis of Three Cities has been prepared by the NSW State
Government to guide land use planning decisions for the next 40 years (to 2056). The Plan sets a
strategy and actions for accommodating Sydney’s future population growth and identifies dwelling
targets to ensure supply meets demand. The Plan also identifies that the most suitable areas for new
housing are in locations close to jobs, public transport, community facilities and services.

The NSW Government will use the subregional planning process to define objectives and set goals
for job creation, housing supply and choice in each subregion. Hornsby Shire has been grouped with
Hunters Hill, Ku-ring-gai, Lane Cove, Mosman, North Sydney, Ryde, Northern Beaches and
Willoughby to form the North District. The Greater Sydney Commission has released the North
District Plan which includes priorities and actions for Northern District for the next 20 years. The
identified challenge for Hornsby Shire will be to provide an additional 4,350 dwellings by 2021 with
further strategic supply targets to be identified to deliver 97,000 additional dwellings in the North
District by 2036.

The proposed development would be consistent with the Greater Sydney Region Plan - A Metropolis
of Three Cities and the North District Plan, by contributing to achieving the dwelling targets for the
region.

2. STATUTORY CONTROLS

ITEM 4
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Section 4.15(1)(a) requires Council to consider “any relevant environmental planning instruments,
draft environmental planning instruments, development control plans, planning agreements and
regulations”.

21 Hornsby Local Environmental Plan 2013

The proposed development has been assessed having regard to the provisions of the Hornsby Local
Environmental Plan 2013 (HLEP).

2.1.1 Zoning of Land and Permissibility

The subject land is zoned R2 Low Density Residential under the HLEP. The objectives of the R2
zone are:

. To provide for the housing needs of the community within a low-density residential
environment.

. To enable other land uses that provide facilities or services to meet the day to day needs of
residents.

The proposed development is defined as alterations and addition to a ‘dwelling house’, is permissible
in the zone with Council’'s consent and would meet the objectives of the zone by providing for the
housing needs of the community within a low-density residential environment.

2.1.2 Height of Buildings

Clause 4.3 of the HLEP provides that the height of a building on any land should not exceed the
maximum height shown for the land on the Height of Buildings Map. The maximum permissible
height for the subject site is 8.5 metres. The proposed development would result in a maximum
height of 11.04 metres and does not comply with this provision.

The application is supported by a submission pursuant to Clause 4.6 of HLEP to contravene the
maximum height of buildings development standard, which is discussed below in Section 2.1.3 of this
report.

2.1.3 Exceptions to Development Standards

The applicant submitted a written request to contravene the height of building development standard
contained within Clause 4.3 of the HLEP.

The written request describes the extent of the non-compliance as follows:
The requested variation is as follows: Permissible maximum building height: 8.5m
Proposed variation (maximum): 3.276m.

The variation is a direct result of the steep falling nature of the land underneath the existing
dwelling and it is worth acknowledging that the existing roof line at the northern edge of the
dwelling is 11.04m in height (2.5 m over the height limit).

ITEM 4
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Figure 2: Extract of NE Elevation Plan showing overall building height.
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Figure 3: Extract of SW Elevation showing minor change to building height

Figures 2 and 3 depict the extent of the non-compliance with the maximum height standard, being a
height of approximately 11.04 metres or 28.9% contravention (max). Further to the figures provided
by the applicant above, Council notes that the North-Eastern Elevation Plan clearly details the overall

height of the building.
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The majority of the contravention of the 8.5 metre building height requirement is within the existing
dwelling house (existing skillion roof pitch and walls). There is only a minor additional height
contravention as a result of this proposal. The proposed contravention is due to the proposed pergola
roof which is a light-weight structure with no enclosing walls.

The application has been assessed against the requirements of Clause 4.6 of the HLEP. This clause
provides flexibility in the application of the development standards in circumstances where strict
compliance with those standards would, in any particular case, be unreasonable or unnecessary or
tender to hinder the attainment of the objectives of the zone. In particular, Clause 4.6 provides criteria
that must be satisfied prior to a consent authority granting consent to development that contravenes a
development standard. These criteria demonstrated under Clause 4.6(3) are as follows:

€) That compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and;

(b) That there are sufficient environmental planning grounds to justify contravening the
development standard.

A discussion regarding the criteria provided at Clause 4.6(3), with respect to the original and
amended requests is provided below.

2.1.3.1 Unreasonable or Unnecessary Clause 4.6(3)(a)

There are five common methods by which an applicant can demonstrate that compliance with a
development standard is unreasonable or unnecessary in the circumstances of the development.
Initially proposed for objections under clause 6 of SEPP 1 in the decision of Wehbe v Pittwater
Council [2007] NSWLEC 827 Pearson C summarised and applied these methods to written requests
made under Clause 4.6 in Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 [61-62]. These
five methods are generally as follows:

. The objectives of the development standard are achieved notwithstanding non-compliance
with the standard.

. The underlying objective or purpose is not relevant to the development.
. That the objective would be defeated or thwarted if compliance was required.
. That the development standard has been virtually abandoned or destroyed by the Council’s

own actions in departing from the standard.
. The zoning of the land is unreasonable or inappropriate.

It is not required to demonstrate that a development meets multiple methods as listed above, and the
satisfaction of one can be adequate to demonstrate that the development standard is unreasonable or
unnecessary.

The written request prepared by Andrew Martin Planning, dated January 2022 provides a detailed
assessment of the proposal with respect to the development standard sought to be varied. The
request argues that The objectives of the development standard are achieved notwithstanding non-
compliance with the standard in part 6 of the document, providing reasoning as follows:

Applicants justification

The land across the site falls steeply from the street frontage and underneath the existing
dwelling platform before reaching a more gradual decline across the rear, vegetated parts
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of the property. Underneath the existing dwelling the land falls by up to 7m from RL147 to
RL140.

The existing highest point of the dwelling above the natural ground level is observed at the
rear, northern edge to the main roof line. The height measures 11.04m; a 2.54m breach

above the 8.5m LEP height standard. The proposal seeks to install a new light-weight roof
over the external upper deck at the north-eastern corner of the house which will create a new
high point and variation of 3.073m. The height sought is considered to be appropriate given
that it is largely consistent with the established height of the dwelling and only occurs due to
the falling nature of the land underneath. The variation only allows for a two-storey dwelling
because the undercroft area is not enclosed and is not a storey as it has no floor. The two-
storey form is compatible with the local area and the built form found on sloping sites.

The design of the alterations and additions will ensure that the dwelling maintains a consistent
form and height to other neighbouring dwellings on sloping sites. The height breaches are
also observed at the rear of the dwelling where there is no direct consequence or impact to the
residential amenity of neighbouring properties. To this end, the proposal has had due regard
to the site context and constraints. The use of the pillion type supports limits site excavation
and manipulation associated with strip footing and slabs so there are environmental benefits
associated with the elevated structure that minimises its footprint on the sloping site.

The alterations and additions proposed are relatively minor and will not drastically alter the
existing layout, built form, bulk, scale or height of the dwelling. The proposal will not place
any additional stress on existing infrastructure servicing the local area. There are no
streetscape impacts associated with the height variation or overshadowing. Overall, the
proposal as presented in the plans prepared by Concept Architects achieves the intent of this
objective.

Council notes that the objectives of Clause 4.3 of the HLEP are as follows:

“to permit a height of buildings that is appropriate for the site constraints, development
potential and infrastructure capacity of the locality.”

With reference to the reasoning provided by the applicant above, Council does not object to the
conclusion that the proposed additions meet the objectives of Clause 4.3. In reaching this conclusion
the following points are noted:

The site is highly constrained by easements, nature features and constrains such as bushfire.
It is not feasible for the footprint of the building to be increased, and therefore the only way to
improve the development potential of the site, and the liveability of the dwelling house is to
develop the dwelling house vertically.

The proposed pergola roof will assist in the maintenance of the re-constructed deck by
preventing decay from the weather. The pergola roof would also enable appropriate
stormwater drainage from the structure.

There is no ability to re-design the pergola so that it complies with the 8.5 metre maximum
height requirement.

The lack of environmental impacts arising from the non-compliance with the development standard,
and the largely compliant nature of the development when assessed against the relevant legislative
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and Hornsby Development Control Plan requirements (discussed in the body of this report) identifies
that the site is suitable for this development.

The proposed development would have negligible impact on the infrastructure capacity of the locality.

For the reasons outlined above, it is considered that the written request to contravene the height of
building standard adequately demonstrates that the objectives of the height of buildings development
standard contained within Clause 4.3 of the HLEP are achieved, notwithstanding non-compliance with
the standard.

2.1.3.2 Environmental Planning Grounds - Clause 4.6(3)(b)

In addition to demonstrating that compliance is unreasonable or unnecessary, Clause 4.6(3)(b)
requires that there are sufficient environmental planning grounds to justify contravening the
development standard. In demonstrating that sufficient environmental planning grounds exist it must
be demonstrated that the planning grounds are particular to the circumstances of the development on
the subject site (summarised from Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 [60].

The applicant provided the following planning grounds for the contravention of the development
standard;

. The existing roof line exceeds the maximum height standard to the rear of the dwelling
platform by 2.54m. The existing breach is the direct result of the placement of a standard
dwelling footprint over land which falls at a gradient of over 20% and upwards of 7m from the
front to the rear of the dwelling platform. As a result, the house has been constructed on large
timber and concrete columns.

. The footing design minimises site impacts but has the consequence of additional height.

. The installation of a new light-weight roof over the upper-level deck to the rear will see a
modest increase in the overall height of the building. This is the direct result of the land fall
underneath the north-eastern corner of the dwelling. The new roof over the deck will sit
below the main dwelling roof line.

. The overall elevated built form is two storeys which is expected in a residential area and
necessary to support a family especially with work from home area needed due to Covid 19.

. The proposed alterations and additions are minor in their overall scale and do not contribute
to excessive additional bulk, scale or visual impacts to neighbouring properties. The
additions sought are proposed underneath the ground floor to the rear and are contained
wholly within the dwelling envelope above.

. The HOB exceedance does not unduly add to the overall bulk or scale of the
development when viewed from the street or other neighbouring properties as the new roof
line over the deck is situated at the rear of the dwelling and is well separated from the
closest neighbour to the east (by over 10m).

) The introduction of the light-weight roof over the deck will have no direct
consequence or adverse impact on the amenity of neighbouring properties with regard to
view loss, privacy or overshadowing. Its location and light-weight design over an open deck
ensures weather protection and avoidance of in-filling of the upper level which could result
in additional bulk.

ITEM 4
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. The development is consistent with the form and height breaches observed on other
neighbouring properties in the local area that are situated on raised columns above steeply
sloping sites which back onto bushland. The height of the new upper-level deck roof is
situated below the height of the main roofline over the first floor. It’s extent of height breach
above the standard is directly related to the fall away of the natural ground level below.

o The development achieves and does not seek to exceed the scale and form anticipated
for this site.

. The proposal reasonably preserves the residential amenity of the locality.

. The proposal has been assessed against the provisions of HLEP 2013 and HDCP 2013. It

satisfies the objectives and provisions of both State and Local planning policies.

Council’s further review of the environmental planning grounds presented by the applicant raises no
points of contention, and it is considered that the proposed pergola is reasonable built environment
outcome, both within the subject site, and to the adjoining residential development.

Council further notes that the technical non-compliance is a result of the existing configuration of the
dwelling house, being a pole home construction. Notwithstanding the non-compliance with numerical
standards, the proposal does not give rise to any adverse amenity impacts to any adjoining property.
The dwelling house continues to respond to the slope of the site, by stepping the design of the
dwelling house down the slope.

Council is therefore satisfied that Clause 4.6(3)(b) of the HLEP is adequately addressed.
2.1.3.3 Public Interest and Clause 4.6(4)

Clause 4.6(4) states that development consent must not be granted for development that contravenes
a development standard unless:

(8 The consent authority is satisfied that:

0] The applicant’s written request has adequately addressed the matters required to be
demonstrated by subclause (3), and

(ii) The proposed development will be in the public interest because it is consistent with
the objectives of the particular standard and the objectives for development within the
zone in which the development is proposed to be carried out, and

(b) The concurrence of the Planning Secretary has been obtained.

With regard to (a)(i), the written requests are considered to adequately address the matters required
to be demonstrated as outlined above. With regard to (a)(ii), the proposed development is considered
to be in the public interest because it is consistent with the objectives of the particular standard and
the objectives for height of building contained within the HLEP.

With regard to (b), on 21 February 2018, the Secretary of the Department of Planning and
Environment issued a Notice (‘the Notice’) under cl. 64 of the Environmental Planning and Assessment
Regulation 2000 (the EP&A Regulation) The Secretary’s concurrence may not be assumed by a
delegate of council if:

. The development contravenes a numerical standard by greater than 10%.

. The variation is to a non-numerical standard.
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Local Planning Panels constituted under the Environmental Planning and Assessment Act 1979
exercise consent authority functions on behalf of a Council and are not delegates of Council.
Therefore, Local Planning Panels may determine a development application notwithstanding, a
numerical non-compliance in excess of 10%,

Therefore, the exceedance of the height of buildings development standard is supported in this
instance.

2.1.4 Heritage Conservation

Clause 5.10 of the HLEP sets out heritage conservation provisions for Hornsby Shire. The site does
not include a heritage item and is not located in a heritage conservation area. Accordingly, no further
assessment regarding heritage is necessary.

2.1.5 Earthworks

Clause 6.2 of the HLEP states that consent is required for proposed earthworks on site. Before
granting consent for earthworks, Council is required to assess the impacts of the works on adjoining
properties, drainage patterns and soil stability of the locality.

Council's assessment of the proposed works and excavation concludes that the impacts would be
minimal. The existing bearers and joists of the dwelling house will be utilised as footings for the
proposed extension and deck construction. No cut or fill is required to construct the development.
The proposal is assessed as satisfactory with regards to Clause 6.2 of the HLEP.

2.1.6 Flood Planning

Clause 5.21 of the HLEP states development consent must not be granted to development on land
the consent authority considers to be within the flood planning area unless the consent authority is
satisfied the development is compatible with flood function and behaviour, will not adversely affect
flooding on adjoining properties, will not constitute a risk to life or property and will not cause erosion
or instability to watercourses.

The finished floor level (FFL) of the lower ground floor meets the minimum FFL (145.53m AHD)
required under the Council’s Flood Risk Management Study and Plan (FRMSP) for the Shire, and the
development is not considered to pose an unacceptable level of risk to property, life or the
environment.

2.1.7 Suspension of covenants, agreements, and instruments

Clause 1.9A of the HELP states that for the purpose of enabling development on land in any zone to
be carried out in accordance with this Plan or with a consent granted under the Act, any agreement,
covenant or other similar instrument that restricts the carrying out of that development does not apply
to the extent necessary to serve that purpose.

The 88B instrument contains restrictions regarding the external materials and finishes, size of dwelling
houses, number of buildings on the site and fencing. However pursuant to Clause 1.9A Council is not
obliged to consider these restrictions as part of this development application.

2.2 State Environmental Planning Policy (Exempt and Complying Development Codes)
2008

The application has been considered against the requirements of State Environmental Planning
Policy (Exempt and Complying Development Codes) 2008. The Policy provides exempt and
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complying development codes that have State-wide application. The Policy also identifies types of
development that are of minimal environmental impact that may be carried out without the need for
development consent and types of Complying Development (including dwelling houses) that may be
carried out in accordance with a Complying Development Certificate.

The site subject to bushfire risk (BAL Flame Zone) and is in exceedance of the maximum building
height requirement of 8.5 metres. Therefore, the development is precluded from being approved as
Complying Development. The proposed dwelling house additions would otherwise comply with the
other numerical standards of Complying Development contained within the SEPP.

2.3 Adopted State Environmental Planning Policies (Savings and Transitional Provisions)

On 1 March 2022, the following State Environmental Planning Policies (SEPPS) were gazetted.

. State Environmental Planning Policy (Resilience and Hazards) 2021.

. State Environmental Planning Policy (Biodiversity and Conservation) 2021.

. State Environmental Planning Policy (Planning Systems) 2021.

. State Environmental Planning Policy (Precincts - Eastern Harbour City) 2021.

These SEPPS now form Matters for consideration under Section 4.15 of the Environmental Planning
and Assessment Act 1979. However general savings provisions apply to development applications
that have been made but not yet determined, on or before the commencement date.

As this development application was lodged on 21 January 2022, this development application is
considered to have been made prior to the commencement date of the SEPPs. The aforementioned
SEPPs have been considered as a matter for consideration under S4.15 of the Act. However, the
existing legislation in force at time of lodgement of the development application, prevails to be extent
of any inconsistency; these policies are listed below:

. State Environmental Planning Policy No. 55 Remediation of Land.

. State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004.
. State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017.

. Sydney Regional Environmental Plan No. 20 Hawkesbury-Nepean River.

Notwithstanding, the approval of the development application would not adversely affect the
objectives of the newly adopted State Environmental Planning Policies and is considered to be
consistent with this policy.

24 State Environmental Planning Policy No. 55 Remediation of Land

The application has been assessed against the requirements of State Environmental Planning Policy
No. 55 Remediation of Land (SEPP 55) under which consent must not be granted to the carrying out
of any development on land unless the consent authority has considered whether the land is
contaminated or requires remediation for the proposed use.

Should the land be contaminated, Council must be satisfied that the land is suitable in a contaminated
state for the proposed use. If the land requires remediation to be undertaken to make the land
suitable for the proposed use, Council must be satisfied that the land will be remediated before the
land is used for that purpose.
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An examination of Council’s records and aerial photography has determined that the site has been
historically used for residential purposes. It is not likely that the site has experienced any significant
contamination, and further assessment under SEPP 55 is not required.

25 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004

The application has been assessed against the requirements of State Environmental Planning Policy
(Building Sustainability Index - BASIX) 2004. The proposal includes a BASIX Certificate (No.
A427601) for the proposed alterations and additions to the dwelling House.

A condition is recommended in Schedule 1 of this report requiring the recommendations of the BASIX
certificate be complied with.

2.6 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 (Vegetation SEPP) aims
to protect the biodiversity and amenity values of trees within non-rural areas of the state.

Part 3, Clause 9(2) of the Vegetation SEPP states that a Development Control Plan may make a
declaration in any manner relating to species, size, location and presence of vegetation. Accordingly,
Part 1B.6.1 of the Hornsby Development Control Plan 2013 (HDCP) prescribes works that can be
undertaken with or without consent to trees and objectives for tree preservation.

The application has been assessed against the requirements of the Vegetation SEPP and it has been
determined that the proposal would meet the objectives of the Vegetation SEPP. This matter is
addressed in Section 3.1.1 of this report.

2.7 Sydney Regional Environmental Plan No. 20 Hawkesbury-Nepean River

The site is located within the catchment of the Hawkesbury Nepean River. Part 2 of this Plan contains
general planning considerations and strategies requiring Council to consider the impacts of
development on water quality, aquaculture, recreation and tourism.

Subject to the implementation of sediment and erosion control measures and stormwater
management to protect water quality, the proposal would comply with the requirements of the Policy.

2.8 Section 3.42 Environmental Planning and Assessment Act 1979 - Purpose and Status
of Development Control Plans

Section 3.42 of the Environmental Planning and Assessment Act 1979 states that a DCP provision
will have no effect if it prevents or unreasonably restricts development that is otherwise permitted and
complies with the development standards in relevant Local Environmental Plans and State
Environmental Planning Policies.

The principal purpose of a development control plan is to provide guidance on the aims of any
environmental planning instrument that applies to the development; facilitate development that is
permissible under any such instrument; and achieve the objectives of land zones. The provisions
contained in a DCP are not statutory requirements and are for guidance purposes only. Consent
authorities have flexibility to consider innovative solutions when assessing development proposals, to
assist achieve good planning outcomes.

2.9 Hornsby Development Control Plan 2013
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The proposed development has been assessed having regard to the relevant desired outcomes and
prescriptive requirements within the Hornsby Development Control Plan 2013 (HDCP). The following

table sets out the proposal’s compliance with the prescriptive requirements of the Plan:

HDCP - Part 3.1 Dwelling Houses

Control Proposal Requirement Complies
Site Area 1529.9m?2 N/A N/A
Building Height 11.04m 8.5m No
No. storeys 2 max. 2 + attic Yes
Site Coverage 10% max. 30% Yes
Floor Area 202.16m? max. 430m?2 Yes
Setbacks
- Front 9.5m Conform to streetscape Yes
- Side (north-east)
Ground floor 4.6m 0.9m Yes
First floor 1.6m 1.5m Yes
- Side (south-west)
Ground floor 1.5m 0.9m Yes
First floor Unchanged 1.5m Yes
- Rear
Ground floor >3m 3m Yes
First floor >8m 8m Yes
Landscaped Area (% of lot size) 85% min. 45% Yes
Private Open Space
- minimum area 25.5m? 24m? Yes
- minimum dimension 3.2m? 3m Yes
Car Parking spaces 2 spaces Yes

As detailed in the above table, the proposed development does not comply with the prescriptive
requirements of 3.1.1 Scale within the HDCP. The matters of non-compliance are detailed below, as

well as a brief discussion on compliance with relevant desired outcomes.

29.1

Scale
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The desired outcome of Part 3.1.1 of the HDCP is for ‘development with a height, bulk and scale that
is compatible with a low-density residential environment'.

This is supported by the prescriptive measures which state that ‘sites with the maximum building
heights under Clause 4.3 of the HLEP should comply with the maximum number of storeys in Table
3.1.1(a)”’

In addition, it is stated that ‘buildings should respond to the topography of the site by:

. Minimising earthworks (cut and fill).
. Siting the floor level of the lowest residential storey a maximum of 1.5 above natural ground
level’.

The proposed pergola roof is situated 11.04 metres above natural ground which does not comply with
Part 3.1.1 Scale of the HDCP and Clause 4.3 of HLEP.

In support of this non-compliance, it is noted that the slope of that site is a significant constraint for
any development on the site. It is also noted that the proposed addition has been designed to
complement the natural slope of the land and avoid cut and fill on the site by utilising pier and beam
construction.

The lowest residential storey is between 600mm and 4.8 metres above existing ground level.
However, this is consistent on the existing dwelling house. Further, as the site is flood prone,
minimum finished floor level (FFL) requirements apply. The proposal complies with FFL required
under Council’s Flood Risk Management Study and Plan (FRMSP).

The Applicant has submitted a written request pursuant to Clause 4.6 of the HLEP which has
adequately addressed this non-compliance which is discussed in detail above under Section 2.1.3.

The proposal meets the desired outcomes of Part 3.1.1 Scale of the HDCP and is considered
acceptable.

2.9.2 Privacy

The desired outcome of Part 3.1.6 Privacy of the HDCP is for development ‘that is designed to
provide reasonable privacy to adjacent properties.” This is supported by prescriptive measure (c) and
(d) where:

‘c) a deck, balcony, terrace or the like should be located within 600mm of existing ground level
where possible to minimise potential visual and acoustic privacy conflicts’; and

d) ‘decks and the like that need to be located more than 600mm above existing ground level
should not face a window of another habitable room. Balcony or private open space of
another dwelling located within 9 metres of the proposed deck unless appropriately screened.’

The application proposes the re-construction/ refurbishment of an existing deck and the construction
of a pergola roof over this deck. The deck will be orientated to the rear of the property. The south
western side of the deck will be screened by the existing dwelling house. The deck will be setback 4
metres from the north-eastern boundary and would be approximately 18 metres from the nearest
dwelling house to the northeast.

In summary, while the proposed re-constructed deck would be more than 600mm above existing
ground level, the deck would not result in any adverse privacy loss impacts and privacy screening is
not considered to be warranted.
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The proposal meets the desired outcome of Part 3.1.6 Privacy of the HDCP and is considered
acceptable.

2.9.3 Bushfire

The desired outcomes of Part 1C.3.1 Bushfire of the HDCP are to encourage ‘development that is
located and designed to minimise the risk to life and property from bushfire’ and to encourage
‘development that balances the conservation of native vegetation and bushfire protection’.

The Application has provided a Bushfire Assessment Report prepared by Sydney Bushfire
Consultants dated 7 December 2021.

The Bushfire Assessment Report recommended any development on the site be built to the
requirements of AS3959-2018 Construction of bushfire-prone areas in accordance with the
requirements for Bushfire Attack Level (BAL) Flame Zone and the relevant sections of Planning for
Bushfire Protection 2019.

In accordance with Council’'s assessment protocol for development in BAL Flame Zone, the
application was referred to the NSW Rural Fire Service (NSW RFS) for review. The NSW RFS raised
no objections to the proposal subject to conditions.

Conditions reflecting the NSW RFS requirements have been recommended under Schedule 1 of this
report in regard to the utilisation of BAL FZ fire retardation construction materials and the
maintenance of the property as an Inner Protection Area (IPA) in perpetuity.

The proposal meets the desired outcomes of Part 1C.3.1 Bushfire of the HDCP and is considered
acceptable, subject to conditions.

2.9.4 Earthworks and Slope

The desired outcomes of Part 1C.1.4 Earthworks and Slope are to encourage ‘development that is
designed to respect the natural landform characteristics and protects the stability of land’ and
‘development that limits landform modification to maintain the amenity of adjoining properties and
streetscape character’.

These desired outcomes are supported by the prescriptive control that “Sloping sites with a gradient
in excess of 20% require certification from a geotechnical engineer as to the stability of the slope in
regard to the proposed design.”

The application has provided a “Geotechnical Investigation & Landslide Risk Assessment” prepared
by Sydney Geotech Consultancy dated 25 August 2021.

Subject to conditions, the proposal meets the desired outcomes of Part 1C.1.4 Earthworks and Slope
and is considered acceptable.

295 Flooding

The desired outcome of Part 1C.3.2 Flooding of the HDCP is to encourage “development that is
located and designed to minimise the risk to life, property and the environment from flooding”.

The site is not identified as ‘flood planning area’ on the HLEP Flood Planning Map however is flood
prone, with 1% AEP floodwaters impacting the site at elevations ranging from RL 153.5m AHD to RL
107 m AHD.

The proposal has been considered with regard to the Flood Impact Assessment Report prepared by
Donovan Associates s dated 26 August 2021. Council’s development engineer raised no objections to
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the proposal, subject to the imposition of recommended conditions relating to minimum floor levels of
145.53m AHD. The finished floor level of proposed lower ground floor complies with requirement.

The proposal meets the desired outcomes of Part 1C.3.2 Flooding under the HDCP and is considered
acceptable, subject to conditions.

2.10 Section 7.12 Contributions Plans

Hornsby Shire Council Section 7.12 Contributions Plan 2019-2029 applies to the development as the
estimated costs of works is greater than $100,000. Should the application be approved, an
appropriate condition of consent is recommended requiring the payment of a contribution in
accordance with the Plan.

3. ENVIRONMENTAL IMPACTS

Section 4.15(1)(b) of the Act requires Council to consider “the likely impacts of that development,
including environmental impacts on both the natural and built environments, and social and economic
impacts in the locality”.

3.1 Natural Environment
3.1.1 Tree and Vegetation Preservation

The proposed development would necessitate the removal of 5 trees from the site, numbered T4,
T12, T19, T21, and T23 and the pruning of T7, T15, T17, T20, andT22.

LEGEND

\/) EXISTING TREE TO BE RETANED
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./
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Ground Protection
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Figure 4 — Extract of Tree Management Plan Showing Trees to be Removed (in red)

The Development Application sought the removal of four trees on adjoining properties (T1, T1a, T10
and T10a). However, no nexus could be established between this development application and the
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removal of trees on adjoining properties. Two of these trees T10 and T10a are Camphor Laurel which
are exempt from the requirement of approval to remove. The NSW Rural Fire Service advised that the
Inner Protection Area (IPA) for bushfire protection only needs to extend to the property boundaries of
the subject site. Therefore, a condition has been included in Schedule 1 this report stating that
consent is not granted for the removal of trees on adjoining properties.

The application has been supported by an Arboricultural Impact Assessment (AIA) and Tree
Management Plan prepared by Arbor Central Tree Care dated 13 September 2021. Most of these
trees are weed species or of low retention value, such as camphor laurel and privet. However, some
Turpentine and Silky Oak trees are also proposed to be removed.

Overall Council’'s Arboricultural assessment generally concurs with the findings of the AIA. Council
has no objection to the removal of 8 trees. Council also considers that the proposed works would
result in minimal and acceptable tree impacts to trees T7, T15, T17, T20, T22. Whilst tree loss is not
ideal, there is sufficient space on the site to provide compensatory plantings of locally occurring
species to maintain the local amenity.

Conditions are recommended in Schedule 1 of this report requiring the appointment of a Project
Arborist, the installation of tree protection measures, and the planting of 8 replacement trees.

Subject to conditions, the proposed development meets the desired outcomes of Part 1B6.1 Tree
Preservation of the HDCP and the proposed development would result in acceptable environment
impacts.

3.1.2 Biodiversity

The site is located amongst vegetation characteristic of Blackbutt Gully Forest Vegetation community.
The proposed development will require the removal of Syncarpia glomulifera and Eucalyptus pilularus
trees in addition to exotic species including environmental weeds.

Areas of remnant vegetation will be retained as a buffer between the development gully bushland
downslope of the proposed development. The site is also adjoining land mapped on the DPIE
Sensitive Biodiversity Values Map.

The site is mapped as bushfire prone land. The removal of trees is required to comply with bushfire
APZ requirements.

A condition is recommended in Schedule 1 of this report requiring a Construction Environmental
Management Plan (CEMP) to be submitted for the construction phase of the project.

Subject to conditions, the proposed development meets the desired outcomes of Part 1C.1.1
Biodiversity of the HDCP and the proposed development would result in acceptable environmental
impacts.

3.1.3 Stormwater Management

The residential development would have a minor positive impact on the natural environment with all
stormwater being directed to the existing internal drainage system which will then be conveyed to the
stormwater easement on the site.

3.2 Built Environment

3.2.1 Built Form
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The proposal would generally be consistent with the built form of the surrounding low-density
residential area which consists of dwelling houses ranging from single storey, split level and two
storeys.

3.3 Social Impacts

The residential development would improve housing choice in the locality by providing a range of
house hold types. This is consistent with Council’s Housing Strategy which identifies the need to
provide a mix of housing options to meet future demographic needs in Hornsby Shire.

The location of the development is in approximately 820 metres from the commercial area of Hornsby
and approximately 1 kilometre from the Hornsby Railway Station ensuring pedestrian access to
shops, services, medical centres, employment and public transport.

34 Economic Impacts

The proposal would have a minor positive impact on the local economy in conjunction with other new
low density residential development in the locality by generating an increase in demand for local
services.

4. SITE SUITABILITY

Section 4.15(1)(c) of the Act requires Council to consider ‘“the suitability of the site for the
development”.

4.1 Flooding

Part of the land the subject of the development is identified as being below the 1:100 year flood level.
The finished floor level (FFL) of the lower ground floor meets the minimum FFL (145.53m AHD)
required under the Council’s Flood Risk Management Study and Plan (FRMSP) for the Shire.

4.2 Bushfire Risk

As noted in Section 2.9.3 of this report, the subject site is identified as being bushfire prone, the
application was referred to the NSW Rural Fire Service for comment.

Conditions provided by NSW RFS have been recommended under Schedule 1 of this report with
regard to the utilisation of BAL Flame Zone fire retardant construction materials and the maintenance
of the property as an Inner Protection Area (IPA) in perpetuity.

5. PUBLIC PARTICIPATION

Section 4.15(1)(d) of the Act requires Council to consider “any submissions made in accordance with
this Act”.

5.1 Community Consultation

The proposed development was placed on public exhibition and was notified to adjoining and nearby
landowners between 24 January 2022 and 15 February 2022 in accordance with the Hornsby
Community Engagement Plan. During this period, Council received no submissions. The map below
illustrates the location of those nearby landowners who made a submission that are in close proximity
to the development site.
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ITEM 4
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5.2 Public Agencies

The development application was referred to the following Agencies for comment:
5.2.1 Rural Fire Service

The development application was referred to the NSW Rural Service for comment and no objections
were raised to the proposed development subject to the conditions recommended in Schedule 1.

6. THE PUBLIC INTEREST

Section 4.15(1)(e) of the Act requires Council to consider “the public interest”.

The public interest is an overarching requirement, which includes the consideration of the matters
discussed in this report. Implicit to the public interest is the achievement of future built outcomes
adequately responding to and respecting the future desired outcomes expressed in environmental
planning instruments and development control plans.

The application is considered to have satisfactorily addressed Council’s and relevant agencies’
criteria and would provide a development outcome that, on balance, would result in a positive impact
for the community. Accordingly, it is considered that the approval of the proposed development would
be in the public interest.
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CONCLUSION
The application proposes alterations and additions to a dwelling house.

The development generally meets the desired outcomes of Council’s planning controls and is
satisfactory having regard to the matters for consideration under Section 4.15 of the Environmental
Planning and Assessment Act 1979.

Council received no submissions during the public notification period. The matters raised have been
addressed in the body of the report.

Having regard to the circumstances of the case, approval of the application is recommended.
The reasons for this decision are:

o The request under Clause 4.6 of Hornsby Local Environmental Plan 2013 to contravene the
‘Height of buildings’ development standard is well founded. Strict compliance with the
development standard is considered unreasonable and unnecessary in the circumstances of
the case and sufficient environmental planning grounds have been submitted to justify the
contravention to the development standard.

. The proposed development generally complies with the requirements of the relevant
environmental planning instruments and the Hornsby Development Control Plan 2013.

. The proposed development does not create unreasonable environmental impacts to adjoining
development with regard to visual bulk, overshadowing, solar access, amenity or privacy.

Note: At the time of the completion of this planning report, no persons have made a Political
Donations Disclosure Statement pursuant to Section 10.4 of the Environmental Planning and
Assessment Act 1979 in respect of the subject planning application.

RESPONSIBLE OFFICER

The officer responsible for the preparation of this report is Katrina Maxwell.

CASSANDRA WILLIAMS ROD PICKLES
Major Development Manager - Development Manager - Development Assessments
Assessments Planning and Compliance Division

Planning and Compliance Division

Attachments:
1.8 Locality Plan
2.0 Architectural Plans

ITEM 4

Local Planning Panel meeting 30 March 2022 Business Paper Page 53


LPP_30032022_AGN_AT_SUP_files/LPP_30032022_AGN_AT_SUP_Attachment_14825_1.PDF
LPP_30032022_AGN_AT_SUP_files/LPP_30032022_AGN_AT_SUP_Attachment_14825_2.PDF

Hornsby Shire Council

Report No. LPP17/22 Page 21

3.0 Landscape Plan
4.0 Clause 4.6 Variation

File Reference: DA/61/2022
Document Number: D08358236
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SCHEDULE 1

GENERAL CONDITIONS

The conditions of consent within this notice of determination have been applied to ensure that the use
of the land and/or building is carried out in such a manner that is consistent with the aims and
objectives of the relevant legislation, planning instruments and council policies affecting the land and
does not disrupt the amenity of the neighbourhood or impact upon the environment.

Note: For the purpose of this consent, the term ‘applicant’ means any person who has the authority to
act on or the benefit of the development consent.

Note: For the purpose of this consent, any reference to an Act, Regulation, Australian Standard or
publication by a public authority shall be taken to mean the gazetted Act or Regulation, or adopted
Australian Standard or publication as in force on the date that the application for a construction
certificate is made.

1. Approved Plans and Supporting Documentation

The development must be carried out in accordance with the plans and documentation listed
below and endorsed with Council’s stamp, except where amended by Council and/or other
conditions of this consent:

Approved Plans

Plan No. Plan Title Drawn by Dated Council
Reference
1915 - Pre - | Cover Sheet, Concept Architects | 06/12/2021
DA.00 Perspectives & Site
Location
1915-A.01.01 | Site Plan Concept Architects | 13/01/2022

1915-DA.02 Lower Ground Floor Plan | Concept Architects | 06/12/2021

1915-A.02.02 | Ground Floor Plan Concept Architects | 06/12/2021
1915-DA.04 Elevations Concept Architects | 13/01/2022
1915-A.04.02 | Elevations Concept Architects | 13/01/2022
1915-A.05.01 | Sections Concept Architects | 13/01/2022
1915-A.07.01 | Landscape Concept Architects | 06/12/2021
TMP_001 Tree Management Plan Concept Architects | 21/09/2021

Supporting Documentation

Document Title Prepared by Dated Council
Reference
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Document Title Prepared by Dated Council
Reference
BASIX Certificate No. A427601 Concept Architects 05/11/2021 | D08334324
Aboricultural Impact Assessment Arbor Centre Tree 13/09/2021 | D08334319
Care

Waste Management Plan Concept Architects 08/12/2021 | D08334312

Geotechnical Investigation & Landslide Sydney Geotech 25/08/2021 | D08334296

Risk assessment (SGC20-121) Consultancy

Bushfire Assessment Report (BF-79A- Sydney Bushfire 07/12/2021 | D08334288

1898-2) Consultants

Flood Impact Assessment Report (Ref: Donovan Associates | 26/08/2021 | D08334291

E323535_Flood)

D1 - Stormwater Details, Notes & Donovan Associates | 01/12/2021 | D08334309

Legend (issue B)

D2 - Stormwater Management Plan Donovan Associates | 01/12/2021 | D08334309

(issue B)

D3 - Sediment Control Plan (issue B) Donovan Associates | 01/12/2021 | D08334309

D4 — Sediment Control Details Donovan Associates | 01/12/2021 | D08334309

RFS Concurrence Letter (CNR-34458) NSW Rural Fire 04/02/2021 | D08342570

Service

Construction Certificate

a) A Construction Certificate is required to be approved by Council or a Private
Certifying Authority prior to the commencement of any construction works under this
consent.

b) The Construction Certificate plans must be consistent with the Development Consent
plans.

Removal of Trees

a) This development consent permits the removal of trees numbered 4, 12, 19, 21, 23,
24 as identified on page 38 in the Arboricultural Impact Assessment prepared by

Arbor Central dated 13/09/2021.

b) No consent is granted for the removal of trees numbered 2, 3, 5, 6, 7, 8, 9, 11, 13, 14,
15, 16, 17, 18, 20, 22 as these trees contribute to the established landscape amenity

of the area/ streetscape.
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C) No consent is granted to the removal of trees T1, Tla as these trees are on adjoining
properties. Removal of these trees would require separate approval by Council.

Note: The removal of any other trees from the site requires separate approval by Council in
accordance with Part 1B.6 Tree and Vegetation Preservation of the Hornsby Development
Control Plan, 2013 (HDCP).

4, Tree Pruning

ITEM 4

a) This development consent only permits the pruning of trees numbered 7,15,17,20,22
as identified in the Tree Location Plan Page 38 of the Arboricultural Impact Report
prepared by Arbor Central dated 13/09/2021.

b) Works can be undertaken in the form of canopy modification as follows:
Tree number Work prescribed
7,15,17,20,22 Crown Modification
i) All specified pruning works must be less than 15 percent.
i) All pruning work must be undertaken by an arborist with minimum AQF3

qualifications.

Note: The pruning of any other trees from the site requires separate approval by Council in
accordance with Part 1B.6 Tree and Vegetation Preservation of the Hornshy Development
Control Plan 2013 (HDCP).

5. Section 7.12 Development Contributions

a) In accordance with Section 4.17(1) of the Environmental Planning and Assessment
Act 1979 and the Hornsby Shire Council Section 7.12 Development Contributions
Plan 2019 - 2029, $3,443.00 must be paid towards the provision, extension or
augmentation of public amenities or public services, based on development costs of
$344,300.00.

b) The value of this contribution is current as of 3 March 2022. If the contributions are
not paid within the financial quarter that this consent is granted, the contributions
payable will be adjusted in accordance with the provisions of the Hornsby Shire
Council Section 7.12 Development Contributions Plan and the amount payable will be
calculated at the time of payment in the following manner:
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Where:
$Cpy is the amount of the contribution at the date of Payment
$Coc is the amount of the contribution as set out in this Development Consent

CPlpy  is the latest release of the Consumer Price Index (Sydney — All Groups) at
the date of Payment as published by the ABS.

CPlpc is the Consumer Price Index (Sydney — All Groups) for the financial quarter
at the date of this Development Consent.

The monetary contributions shall be paid to Council:

0] Prior to the issue of the Subdivision Certificate where the development is for
subdivision.
(ii) Prior to the issue of the first Construction Certificate where the development

is for building work.

(i) Prior to issue of the Subdivision Certificate or first Construction Certificate,
whichever occurs first, where the development involves both subdivision and
building work.

(iv) Prior to the works commencing where the development does not require a

Construction Certificate or Subdivision Certificate.

Note: It is the professional responsibility of the Principal Certifying Authority to ensure that
the monetary contributions have been paid to Council in accordance with the above
timeframes.

Note: In accordance with Ministerial Directions, the payment of contribution fees for
development with a cost of works of over $10 million can be deferred to prior to Occupation
Certificate.

Note: The Hornsby Shire Council Section 7.12 Development Contributions Plan may be
viewed at www.hornsby.nsw.gov.au or a copy may be inspected at Council’s Administration
Centre during normal business hours.

REQUIREMENTS PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE

6. Building Code of Australia

Detailed plans, specifications and supporting information is required to be submitted to the
certifying authority detailing how the proposed building work achieves compliance with the
National Construction Code - Building Code of Australia. All building work must be carried out
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10.

11.

12.

in accordance with the requirements of the National Construction Code - Building Code of
Australia.

Contract of Insurance (Residential Building Work)

Where residential building work for which the Home Building Act 1989 requires there to be a
contract of insurance in force in accordance with Part 6 of that Act, this contract of insurance
must be in force before any building work authorised to be carried out by the consent
commences.

Notification of Home Building Act 1989 Requirements

Residential building work within the meaning of the Home Building Act 1989 must not be
carried out unless the principal certifying authority for the development to which the work
relates (not being Council) has given Council written notice of the following information:

a) In the case of work for which a principal contractor is required to be appointed:

i) The name and licence number of the principal contractor.

ii) The name of the insurer by which the work is insured under Part 6 of that Act.
b) In the case of work to be done by an owner-builder:

i) The name of the owner-builder.

ii) If the owner-builder is required to hold an owner-builder’s permit under that

Act, the number of the owner-builder’s permit.

Note: If arrangements for doing the residential building work are changed while the work is in
progress so that the information notified becomes out of date, further work must not be
carried out unless the principal certifying authority for the development to which the work
relates (not being Council) has given Council written notification of the updated information.

Sydney Water — Approval

This application must be submitted to Sydney Water for approval to determine whether the
development would affect any Sydney Water infrastructure, and whether further requirements
are to be met.

Note: Building plan approvals can be obtained online via Sydney Water Tap in™ through
www.sydneywater.com.au under the Building and Development tab.

Stormwater Drainage — Dwelling

The stormwater drainage system for the development must be designed for an average
recurrence interval (ARI) of 20 years and be gravity drained in accordance with the following
requirements:

a) Connected to the existing internal drainage system.
Habitable Floor Level

The habitable floor level for the lower ground level must be at a minimum of 145.53m
Australian Height Datum.

Structure within an Easement for Batter
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a)

b)

Structures within an Easement for Batter are to be designed by a chartered structural
engineer, to ensure structures do not cause damage to the existing Easement for
Batter, and both the structures and Easement for Batter will function in a safe and
efficient manner.

Construction for the proposed development is to be carried out in accordance with the
requirements of the Geotechnical Investigation & Landslide Risk Assessment report,
prepared by Sydney Geotech Consultancy, dated 25 August 2021.

13. Appointment of a Project Arborist

a)

b)

A project arborist with AQF Level 5 qualifications must be appointed.

Details of the appointed project arborist must be submitted to Council and the PCA
for registration with the application for the construction certificate.

REQUIREMENTS PRIOR TO THE COMMENCEMENT OF ANY WORKS

14. Erection of Construction Sign

a)

A sign must be erected in a prominent position on any site on which any approved
work is being carried out:

i) Showing the name, address, and telephone number of the principal certifying
authority for the work.

ii) Showing the name of the principal contractor (if any) for any demolition or
building work and a telephone number on which that person may be
contacted outside working hours.

iii) Stating that unauthorised entry to the work site is prohibited.
b) The sign is to be maintained while the approved work is being carried out and must
be removed when the work has been completed.
15. Protection of Adjoining Areas

A temporary hoarding, fence or awning must be erected between the work site and adjoining
lands before the works begin and must be kept in place until after the completion of the works

if the works:

a) Could cause a danger, obstruction or inconvenience to pedestrian or vehicular traffic.
b) Could cause damage to adjoining lands by falling objects.

c) Involve the enclosure of a public place or part of a public place.

d) Have been identified as requiring a temporary hoarding, fence or awning within the

Council approved Construction Management Plan (CMP).

Note: Notwithstanding the above, Council’'s separate written approval is required prior to the
erection of any structure or other obstruction on public land.

16. Toilet Facilities
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17.

18.

19.

a)

b)

To provide a safe and hygienic workplace, toilet facilities must be available or be
installed at the works site before works begin and must be maintained until the works
are completed at a ratio of one toilet for every 20 persons employed at the site.

Each toilet must:

i) Be a standard flushing toilet connected to a public sewer.
ii) Be a temporary chemical closet approved under the Local Government Act
1993.

Erosion and Sediment Control

a)

b)

To protect the water quality of the downstream environment, erosion and sediment
control measures must be provided and maintained throughout the construction
period in accordance with the manual ‘Soils and Construction 2004 (Bluebook)’, the
approved plans, Council specifications and to the satisfaction of the principal
certifying authority.

The erosion and sediment control devices must remain in place until the site has
been stabilised and revegetated.

Note: On the spot penalties may be issued for any non-compliance with this requirement
without any further notification or warning.

Installation of Tree Protection Measures

a)

b)

c)

Trees to be retained and numbered 2, 3, 5, 6, 7, 8, 9, 11, 13, 14, 15, 16, 17, 18, 20,
22 as identified on the Tree Location Plan prepared by Tree Central 24/1/2022
D08334319 must have tree protection measures for trunk installed by the project
arborist as follows:

i) For the duration of construction works, in accordance with Tree Protection
Plan prepared by Arbor Central dated 21/09/2021 TRIM: D08334319.

The circumference of the trunk must be wrapped in hessian material to provide
cushioning for the installation of timber planks.

Timber planks (50 x100mm) must be spaced at 100mm intervals and must be
attached using adjustable ratchet straps.

Protection of vegetation, habitat and environmental features during construction

To ensure the protection of vegetation, habitat and environmental features during
construction, the applicant must:

a)

b)

Install bushland protection fencing along the management zones identified in the
approved Construction Environment Management Plan to retain all native trees to be
retained (as recommended by Council’s Tree Management Team).

Clean machinery of soil and debris before entering the site to prevent the spread of
weeds and fungal pathogens.

REQUIREMENTS DURING CONSTRUCTION

20.

Construction Work Hours

ITEM 4

Local Planning Panel meeting 30 March 2022

Business Paper Page 61



Hornsby Shire Council Report No. LPP17/22 Page 29

21.

22.

23.

24,

25,

26.

a) All works on site, including any earthworks, must only occur between 7am and 5pm
Monday to Saturday.

b) No work is to be undertaken on Sundays or public holidays.
Environmental Management

To prevent sediment run-off, excessive dust, noise or odour emanating from the site during
the construction, the site must be managed in accordance with the publication ‘Managing
Urban Stormwater - Landcom (March 2004) and the Protection of the Environment
Operations Act 1997.

Street Sweeping

a) During works and until exposed ground surfaces across the site have been stabilised,
street sweeping must be undertaken following sediment tracking from the site.

b) The street cleaning service must utilise a ‘scrub and dry’ method and be undertaken
for the full extent of any sediment tracking.

Council Property

To ensure that the public reserve is kept in a clean, tidy and safe condition during
construction works, no building materials, waste, machinery or related matter is to be stored
on the road or footpath.

Disturbance of Existing Site

During construction works, the existing ground levels of open space areas and natural
landscape features, including natural rock-outcrops, vegetation, soil and watercourses must
not be altered unless otherwise nominated on the approved plans.

Prohibited actions within the fenced tree protection zone

The following activities are prohibited within the approved fenced tree protection zones unless
otherwise approved by Council:

a) Soil cutting or filling, including excavation and trenching.

b) Soil cultivation, disturbance or compaction.

C) Stockpiling storage or mixing of materials.

d) The parking, storing, washing and repairing of tools, equipment and machinery.
e) The disposal of liquids and refuelling.

f) The disposal of building materials.

Q) The siting of offices or sheds.

h) Any action leading to the impact on tree health or structure.

Maintaining the health of trees approved for retention

The appointed project arborist must monitor and record any and all necessary actions
required to maintain tree health and condition for trees numbered 2, 3, 5, 6, 7, 8, 9, 11, 13,
14, 15, 16, 17, 18, 20, 22 on the approved plans.
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27. Maintaining Tree Protection Measures

Tree Protection Measures must be maintained by the project arborist in accordance with
Condition No. 14 and 19 of this consent for the duration of works.

28. Approved Works within Tree Protection Zone incursions

a) Where tree root pruning is required for the installation of piers, driveway or
underground services, the pruning must be overseen by the AQF 5 project arborist
and must be undertaken as follows:

ITEM 4

i) Using sharp secateurs, pruners, handsaws or chainsaws with the final cut
being clean.

ii) The maximum diameter of roots permitted to be cut is 40mm.

iii) The installation of any underground services which either enter or transect

the designated TPZ must be undertaken manually.

iv) For manually excavated trenches the AQF 5 project arborist must designate
roots to be retained. Manual excavation may include the use of pneumatic
and hydraulic tools.

b) Where scaffolding is required, ground protection must be installed beneath the
scaffolding in the following order:

i) Installation of a 100mm deep layer of woodchip.
29. Building materials and Site Waste

The stockpiling of building materials, the parking of vehicles or plant, the disposal of cement
slurry, wastewater or other contaminants must be located outside the tree protection zones as
prescribed in the conditions of this consent of any tree to be retained.

30. Geotechnical Report

The recommendations of the Geotechnical Report prepared by Sydney Geotech Consultancy,
dated 25 August 2021 must be complied with for the duration of the construction works.

31. Waste Management

All work must be carried out in accordance with the approved waste management plan.

REQUIREMENTS PRIOR TO THE ISSUE OF AN OCCUPATION CERTIFICATE

32. Fulfilment of BASIX Commitments

The applicant must demonstrate the fulfilment of BASIX commitments pertaining to the
development.

33. Completion of Works and Compliance Certificate

All engineering and geotechnical works identified under this consent are to be completed and
a Compliance Certificate issued prior to the release of occupation certificate.

34. Damage to Council Assets
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35.

36.

37.

38.

To protect public property and infrastructure, any damage caused to Council's assets as a
result of the construction or demolition of the development must be rectified by the applicant
in accordance with AUS-SPEC Specifications

(www.hornsby.nsw.gov.au/property/build/aus-spec-terms-and-conditions) Rectification works
must be undertaken prior to the issue of an Occupation Certificate, or sooner, as directed by
Council.

Creation of Easements (Application for The Execution of Legal Documents)

The following easement is to be created on the title of the property under the Conveyancing
Act 1919:

a) The creation of an appropriate “positive covenant” over the constructed structure
within the Easement for Batter in favour of Council in accordance with Council's
prescribed wording. The position of the additional structure is to be clearly indicated
on the title.

Note: Council must be nominated as the authority to release, vary or modify any easement,
restriction or covenant.

Structural Engineer’s Certificate

A chartered structural engineer certificate that structures within an Easement for Batter have
been constructed in accordance with the requirements of the structural engineer and they do
not cause damage to the existing Easement for Batter, and both the structures and Easement
for Batter are functioning in a safe and efficient manner.

Replacement Tree Requirements

a) The trees approved for removal under this consent, being trees numbered 1, 1a , 4,
10, 10a, 12, 19, 21, 23, 24 must be offset through replacement planting of a minimum
of 8 trees.

b) All replacement plantings must be species selected from the ‘Trees Indigenous to

Hornsby Shire (as of 1 September 2011)’ document available for viewing on the
Hornsby Council’'s website http://www.hornsby.nsw.gov.au/environment/flora-and-
fauna/tree-management/indigenous-trees

c) The location and size of tree replacement planting must comply with the following:

i) All replacement trees must be located in either front or rear setbacks and
planted 4 metres or greater from the foundation walls of the approved
development.

i) The pot size of the replacement trees must be a minimum 45 litres.
iii) All replacement trees must be a minimum of 3 metres in height.
iv) All replacement trees must have the potential to reach a mature height

greater than 10 metres.
Final Certification

The AQF 5 Project arborist must submit to the Principal Certifying Authority a certificate that
includes the following:
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39.

a) All tree protection requirements complied with the as approved tree protection plan
for the duration of demolition and/or construction works.

b) All completed works relating to tree protection and maintenance have been carried
out in compliance with the conditions of consent and approved plans.

C) Dates, times and reasons for all site attendance.
d) All works undertaken to maintain the health of retained trees.
e) Details of tree protection zone maintenance for the duration of works.

Note: Copies of monitoring documentation may be requested throughout DA process.
Certification of RFS Requirements

A Certificate prepared by a BPAD accredited Bushfire Consultant is to be provided to the
Principal Certifying Authority (PCA) certifying the completion of all works required by the NSW
RFS conditions of concurrence prior to the issue of the Occupation Certificate.

OPERATIONAL CONDITIONS

40.

Ongoing Protection of Remnant Trees

All trees on site not approved for removal under this consent are required to be retained for
conservation purposes. These trees have a legal obligation for their preservation and are
excluded from the clearing provisions of the 10/50 Vegetation Clearing Code of Practice for
New South Wales in accordance with Clause 7.8 of the Code.

CONDITIONS OF CONCURRENCE - NSW RURAL FIRE SERVICE

The following conditions of consent are from the nominated State Agency pursuant to Section 4.13 of
the Environmental Planning and Assessment Act 1979 and must be complied with to the satisfaction
of that Agency

41.

Asset Protection Zones

From the start of building works, the property around the building must be managed as an
inner protection area (IPA) for a distance of 10 metres, or to the property boundary
(whichever comes first). in accordance with the requirements of Appendix 4 of Planning for
Bush Fire Protection 2019. When establishing and maintaining an IPA the following
requirements apply:

a) Tree canopy cover should be less than 15% at maturity.

b) Trees at maturity should not touch or overhang the building.

C) Lower limbs should be removed up to a height of 2 metres above the ground.

d) Tree canopies should be separated by 2 to 5 metres.

e) Preference should be given to smooth barked and evergreen trees.

f) Large discontinuities or gaps in vegetation should be provided to slow down or break

the progress of fire towards buildings;

Shrubs should not be located under trees.
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42.

43.

0] Shrubs should not form more than 10% ground cover.

h) Clumps of shrubs should be separated from exposed windows and doors by a
distance of at least twice.

i) The height of the vegetation.

) Grass should be kept mown (as a guide grass should be kept to no more than
100mm in height).

k) Leaves and vegetation debris should be removed.
Construction Standards

Construction Intent of measures: to minimise the risk of bush fire attack and provide
protection for emergency services personnel, residents and others assisting firefighting
activities.

New construction must comply with Section 3 (excluding section 3.5) and Section 9 (BAL FZ)
of Australian Standard AS3959-2018 Construction of buildings in bushfire-prone areas or the
relevant BAL-FZ requirements of the NASH Standard - Steel Framed Construction in Bushfire
Areas (incorporating amendment A - 2015). New construction must also comply with the
construction requirements in Section 7.5 of Planning for Bush Fire Protection 2019.

Water and Utility Services

Intent of measures: to minimise the risk of bush fire attack and provide protection for
emergency services personnel, residents and others assisting firefighting activities.

The provision of water, electricity and gas must comply with the following in accordance with
Table 7.4a of Planning for Bush Fire Protection 2019:

a) Reticulated water is to be provided to the development where available.

b) All above-ground water service pipes external to the building are metal, including and
up to any taps.

c) Where practicable, electrical transmission lines are underground.
d) Where overhead, electrical transmission lines are proposed as follows:
e) Lines are installed with short pole spacing (30 metre), unless crossing gullies, gorges

or riparian areas.

f) No part of a tree is closer to a power line than the distance set out in accordance with
the specifications in ISSC3 Guideline for Managing Vegetation Near Power Lines.

0) Reticulated or bottled gas is installed and maintained in accordance with AS/NZS
1596:2014.

h) Requirements of relevant authorities, and metal piping is used.

i) All fixed gas cylinders are kept clear of all flammable materials to a distance of 10

metres and shielded on the hazard side.

)] Connections to and from gas cylinders are metal.
k) Polymer-sheathed flexible gas supply lines are not used.
) Above-ground gas service pipes are metal, including and up to any outlets.
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44, Landscaping Assessment

The intent of measures for landscaping. To achieve this, the following conditions shall apply:

Landscaping within the required asset protection zone must comply with Appendix 4 of
Planning for Bush Fire Protection 2019. In this regard, the following principles are to be
incorporated:

a)

b)

c)

d)

e)

9)

h)

)

k)

A minimum 1 metres wide area, suitable for pedestrian traffic, must be provided
around the immediate curtilage of the building.

Planting is limited in the immediate vicinity of the building.

Planting does not provide a continuous canopy to the building (i.e. trees or shrubs are
isolated or located in small clusters).

Landscape species are chosen to ensure tree canopy cover is less than 15% (IPA),
and less than 30% (OPA) at maturity and trees do no touch or overhang buildings.

Avoid species with rough fibrous bark, or which retain/shed bark in long strips or
retain dead material in their canopies.

Use smooth bark species of trees species which generally do not carry a fire up the
bark into the crown.

Avoid planting of deciduous species that may increase fuel at surface/ ground level
(i.e. leaf litter).

Avoid climbing species to walls and pergolas.

Locate combustible materials such as woodchips/mulch, flammable fuel stores away
from the building.

Locate combustible structures such as garden sheds, pergolas and materials such as
timber garden.

Furniture away from the building.
Low flammability vegetation species are used.

- END OF CONDITIONS -

ADVISORY NOTES

The following information is provided for your assistance to ensure compliance with the Environmental
Planning and Assessment Act, 1979, Environmental Planning and Assessment Regulation 2000,
other relevant legislation and Council’s policies and specifications. This information does not form
part of the conditions of development consent pursuant to Section 4.17 of the Act.

Environmental Planning and Assessment Act 1979 Requirements

The Environmental Planning and Assessment Act 1979 requires:

. The issue of a construction certificate prior to the commencement of any works. Enquiries

can be made to Council’'s Customer Services Branch on 9847 6760.

. A principal certifying authority to be nominated and Council notified of that appointment prior
to the commencement of any works.

. Council to be given at least two days written notice prior to the commencement of any works.
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. Mandatory inspections of nominated stages of the construction inspected.
. An occupation certificate to be issued before occupying any building or commencing the use
of the land.

Long Service Levy

In accordance with Section 34 of the Building and Construction Industry Long Service Payments Act
1986, a ‘Long Service Levy’ must be paid to the Long Service Payments Corporation or Hornsby
Council.

Note: The rate of the Long Service Levy is 0.35% of the total cost of the work.

Note: Hornsby Council requires the payment of the Long Service Levy prior to the issue of a
construction certificate.

Tree and Vegetation Preservation

Hornsby Development Control Plan Tree Preservation provisions have been developed under
Council’s authorities contained in State Environmental Planning Policy (Vegetation in Non-Rural
Areas) 2017 under the Environmental Planning and Assessment Act 1979.

In accordance with these provisions a person must not cut down, fell, uproot, kill, poison, ringbark,
burn or otherwise destroy the vegetation, lop or otherwise remove a substantial part of the trees or
vegetation to which any such development control plan applies without the authority conferred by a
development consent, or a permit granted by Council.

Fines may be imposed for non-compliance with the HDCP.

Note: A tree is defined as a long lived, woody perennial plant with one or relatively few main stems
with the potential to grow to a height greater than three metres (3m). (HDCP 1B.6.1.c).

Covenants

The land upon which the subject building is to be constructed may be affected by restrictive
covenants. Council issues this approval without enquiry as to whether any restrictive covenant
affecting the land would be breached by the construction of the building, the subject of this consent.
Applicants must rely on their own enquiries as to whether or not the building breaches any such
covenant.

Dial Before You Dig

Prior to commencing any works, the applicant is encouraged to contact Dial Before You Dig on 1100
or www.dialbeforeyoudig.com.au for free information on potential underground pipes and cables
within the vicinity of the development site.

Asbestos Warning

Should asbestos or asbestos products be encountered during demolition or construction works, you
are advised to seek advice and information prior to disturbing this material. It is recommended that a
contractor holding an asbestos-handling permit (issued by SafeWork NSW) be engaged to manage
the proper handling of this material. Further information regarding the safe handling and removal of
asbestos can be found at:

Www.environment.nsw.gov.au

www.adfa.org.au

www.workcover.nsw.gov.au
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Alternatively, telephone the SafeWork NSW Asbestos and Demolition Team on 8260 5885.
Telecommunications Act 1997 (Commonwealth)

If you are aware of any works or proposed works which may affect or impact on Telstra’s assets in
any way, you are required to contact: Telstra’s Network Integrity Team on Phone Number
1800810443.
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ATTACHMENT 1 -ITEM 4

LOCALITY PLAN

DA/M332/2021

No. 2a Chelmsford Ave, Asquith
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CLAUSE 4.3 (2) (HEIGHT OF BUILDING) UNDER HORNSBY
LOCAL ENVIRONMENTAL PLAN 2013 (HLEP 2013)
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HLEP 2013 - Clause 4.3(2) Height of Buildings

21 Lowanna Place, Hornsby

1.0

2.0

Introduction

This Clause 4.6 variation has been prepared in support of a Development Application
for alterations and additions to the existing dwelling at 21 Lowanna Place, Hornsby
(the site).

This is a request to vary a development standard pursuant to the provisions of Clause
4.6 of Hornsby Local Environmental Plan 2013 (HLEP 2013) the relevant clause
being Clause 4.3(2) (Height of Building).

The relevant maximum height of building control is 8.5m.

The relevant Height of Building control is a development standard for the purposes of
the EP&A Act 1979.This request to vary the height development standard considers
the judgment in Initial Action Pty Ltd v Woallahra Municipal Council [2018] NSWLEC
118 (“Initial Action™) and SJD DB2 Pty Ltd v Woollahra Council [2020] NSWLEC 1112
(SJD DB2).

The objectives of Clause 4.6 1(a) is to provide an appropriate degree of flexibility in
applying certain development standards to particular development. The intent is to
achieve better outcomes for and from development by allowing flexibility in particular
circumstances in accordance with Clause 4.6 1(b).

The relevant plans relied upon are those submitted by Concept Architects, Project No.
1915, dated 13 Jan 2022.

Development Standard to be Varied — 8.5m Maximum Height

The relevant development standard to be varied is the 8.5m maximum height control under
Clause 4.3(2). Clause 4.3 of the HLEP 2013 relevantly provides:

4.3 Height of buildings

(1) The objectives of this clause are as follows—

(a) to pemnit a height of buildings that is appropriate for the site constraints,
development potential and infrastructure capacily of the locality.

(2) The height of a building on any land is not to exceed the maximum height shown
for the land on the Height of Buildings Map.

(2A) Despite any other provision of this Plan, the maximum height of a building on
land shown as Area 1 or Area 2 on the Height of Buildings Map is the height of the
building on the land as at the commencement of this Plan.

The relevant height of buildings map is identified below:

] ss

Andrew Martin Planning Pty Ltd Page 1
Town | Urban | Environmenta
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21 Lowanna Place, Hornsby

3.0 Nature of Variation Sought

The requested variation is as follows:

Permissible maximum building height: 8.5m

Proposed variation (maximum): 3.276m.

The variation is a direct result of the steep falling nature of the land underneath the existing

dwelling and it is worth acknowledging that the existing roof line at the northern edge of the
dwelling is 11.04m in height (2.5 m over the height limit).

Max building height line-8.5m | ‘ : |
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Figure A: Drawing DA.04.01 highlighting the maximum building height above natural ground
(Source: Concept Architects, 13 Jan 2022)
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Figure B: North-east elevational drawing of proposed dwelling after improvements
(Source: Concept Architects, 6 December 2021)

4.0 Height — Development Standard

Adevelopment standard isdefined in S 1.4 of the Environmental Planning and Assessment
Act 1979 ("EPA Act”) to mean:

"provisions of an environmental planning instrument or the regulations in relation to the
carrying out of development, being provisions by or under which requirements are specified
or standards are fixed in respect of any aspect of that development, including, but without
limiting the generality of the foregoing, requirements or standards in respect of:

(a) the area, shape or frontage of any land, the dimensions of any land, buildings or works,
or the distance of any land, building or work from any specified point,

(b) the proportion or percentage of the area of a site which a building or work may occupy,
(c) the character, location, siting, bulk, scale, shape, size, height, density, design or external
appearance of a building or work,

(d) the cubic content or floor space of a building,

(e) the intensity or density of the use of any land, building or work,

(f) the provision of public access, open space, landscaped space, tree planting or other
treatment for the conservation, protection or enhancement of the environment,

(g) the provision of facilities for the standing, movement, parking, servicing, manoeuvring,
loading or unloading of vehicles,

(h) the volume, nature and type of traffic generated by the development,

(i) road patterns,

(i) drainage,

(k) the carrying out of earthworks,

() the effects of development on patterns of wind, sunlight, daylight or shadows,

(m) the provision of services, facilities and amenities demanded by development,

(n) the emission of pollution and means for its prevention or control or mitigation, and

(o) such other matters as may be prescribed.”

ATTACHMENT 4 -ITEM 4

The 8.5m maximum height standard is a development standard as defined under the EP&A
Act 1979.
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HLEP 2013 - Clause 4.3(2) Height of Buildings
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5.0

Clause 4.6 of Hornsby Local Environmental Plan 2013 (HLEP 2013)
The following provides a response to relevant Clause 4.6 provisions:

Clause 4.6(2) provides that:

(2) Development consent may, subject to this clause, be granted for development even
though the development would contravene a development standard imposed by this or
any other environmental planning instrument. However, this clause does not apply toa
development standard that is expressly excluded from the operation ofthis clause.
The HOB development standard is not expressly excluded from the operation of cl4.6
and accordingly, consent may be granted.

Clause 4.6(3) relates to the making of a written request to justify the contravention of a
development standard and states:
(3) Development consent must not be granted for development that
contravenes a development standard unless the consent authority has

considered a written request from the applicant that seeks to justify the
contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or
unnecessary in the circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify
contravening the development standard. (our emphasis)

The proposed development does not strictly comply with the 8.5m HOB development
standard pursuantto cl4.3 of the HLEP 2013. However, strict compliance is considered
to be unreasonable and unnecessary in the circumstances of this case as detailed further
in this written request.

Sufficient environmental planning grounds exist to justify contravening the development
standard as detailed in section 7 of this report. The height variation sought is the direct
result of the steep levels of the land underneath the dwelling which fall upwards of 7m from
the front of the dwelling to the rear edge. The existing roof line at the northern (rear) edge
of the dwelling measures 11.04m above the existing natural ground level. The actual
internal area of the dwelling is two storeys and the site levels make it extremely difficult to
have anything other than a single level dwelling and. Comply with the height control. The
3.276m variation is essentially a storey.

The elevation in Figure A demonstrates the location and extent of the variation.
Clause 4 6(4) provides that consent must not be granted for development that contravenes
a development standard unless:

(4) Development consent must not be granted for development that contravenes
a development standard unless:

(a) the consent authority is satisfied that:

(i)  the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and

(i) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the objectives
for development within the zone in which the development is proposed to
be carried out, and

(b) the concurrence of the Secretary has been obtained.

(
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HLEP 2013 - Clause 4.3(2) Height of Buildings

21 Lowanna Place, Hornsby

5.0

Sections below of this written request address the matters required under cl4.6(4)(a) of
the HLEP 2013 and cl4.6(4)(b).

Clause 4.6(5) provides that:
(5) In deciding whether to grant concurrence, the Secretary must consider:

(a) whether contravention of the development standard raises any matter of
significance for State or regional environmental planning, and

(b) the public benefit of maintaining the development standard, and

(c) any other matters required to be taken into consideration by the Secretary
before granting concurrence.

Sections below of this written request address relevant matters required under cl4.6(5) of
the HLEP 2013.

Clauses 4.6(6) and (8) are not relevant to the proposed development.

Cl 46(7) is an administrative clause requiring the consent authority to keep a record of its
assessment under this clause after determining a development application.

Relevant Decisions
Initial Action

In the Judgment of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118
(‘Initial Action’), Preston CJ indicated that cl 4.6 does not directly or indirectly establish a
test that a non-compliant development should have a neutral or beneficial effect relative to
a compliant development. For example, a building that exceeds a development standard
that has adverse amenity impacts should not be assessed on the basis of whether a
complying development will have no adverse impacts. Rather, the non-compliance should
be assessed with regard to whether the impacts are reasonable in the context of achieving
consistency with the objectives of the zone and the objectives of the development standard.
The relevant test is whether the environmental planning grounds relied upon and identified
in the written request are “sufficient” to justify the non-compliance sought.

In addition, Preston CJ ruled that cl4.6 does not directly or indirectly establish a “test” that
a development which contravenes a development standard results in a “better
environmental planning outcome” relative to a development that complies with the
development standard.

Furthermore, Preston CJ ruled that it is incorrect to hold that the lack of adverse amenity
impacts on adjoining properties is not a sufficient ground justifying the development
contravening the development standard, when one way of demonstrating consistency with
the objectives of a development standard is to show a lack of adverse amenity impacts.

Rebel MH Neutral Bay Pty Ltd v North Sydney Council [2018] NSWLEC 191 Moore J
(herein refereed to as Rebel MH").

In Rebel MH Neutral Bay Pty Ltd v North Sydney Council [2018] NSWLEC 191 Moore J
identifies the steps provided in Initial Action confirming what the consent authority must do
in order to satisfy itself as follows:

“For me to grant development consent for this development as it contravenes the permitted
maximum building height development standard, cl 4.6(4)(a) requires me to be satisfied
that:

(1) The wrilten request adequately demonstrates that compliance with the development
standard is unreasonable or unnecessary in the circumstances of this proposed
development (cl 4.6(3)(a) and cl 4.6(4)(a)(i)); and

(

N
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6.0

(2) The written request adequately establishes sufficient environmental planning grounds
lo justify contravening the development standard (cl 4.6(3)(b) and cl 4.6(4)(a)(i)); and

(3) The proposed development will be in the public interest because it is consistent with the
objectives of the standard in question - set out in cl 4.3 of the LEP (cl 4.6(4)(a)(ii)); and

(4) The proposed development will be in the public interest because it is consistent with the
objectives of the R4 High Density Residential Zone (cl 4.6(4)(a)(ii)),

For the first of the above matters, Preston CJ made it clear, in Initial Action at [25], that the
Court need not be directly satisfied that compliance is unreasonable or unnecessary and
sufficient environmental planning grounds exist, but rather that it “only indirectly form the
opinion of satisfaction that the applicant’s written request has adequately addressed those
matters.”

SJD DB2 Pty Ltd v Woollahra Council [2020] NSWLEC 1112 (SJD DB2).

This appeal sought consent for the construction of a six-storey shop top housing
development at 28-34 Cross Street Double Bay (the DA). The Court approved the proposed
development, having a height of 21.21m where the control was 14.7m — representing a
maximum variation of approximately 44% (or 6.51m) — and a floor space ratio (FSR) of
3.54:1 where the control was 2.5:1 — representing a variation of approximately 41%.

The Court drew from the decisions in Initial Action and RebelMH in the SJD DB2 judgment,
and noted that although there are a number of ways to demonstrate that compliance with a
development standard is unreasonable or unnecessary, it may be sufficient to establish only
one way (at [35].) In considering the clause 4.6 variation requests submitted by the
Applicant, the Court considered that they could be treated together, as the breaches they
related to were fundamentally related, as where thereis greater building form with additional
height, so too is there greater floor area (at [63].)

Acting Commissioner Clay makes it clear in his judgment, ‘d 4.6 is as much a part of [an
LEP] as the clauses with development standards. Planning is not other than orderly simply
because there is reliance on d 4 6 for an appropriate planning outcome’ (at [73]).

Clause 4.6(3)(a): Compliance with the Development Standard is Unreasonable or
Unnecessary in the Circumstances of the Case

In dealing with the “unreasonable and unnecessary” Preston CJ identifies and validates the
5 options available to an applicant in Wehbe v Pittwater Council which can be adopted in
dealing with the unreasonable and unnecessary test under Cl. 4.6(3)(a).

Preston CJ at states as follows:

“As to the first matter required by cl 4.6(3)(a), | summarised the common ways in which an applicant
might demonstrate that compliance with a development standard is unreasonable or unnecessary
in Wehbe v Pittwater Council at [42]-[51]. Although that was said in the context of an objection under
State Environmental Planning Policy No 1 — Development Standards to compliance with a
development standard, the discussion is equally applicable to a written request under cl 4.6
demonstrating that compliance with a development standard is unreasonable or unnecessary.”

Based on the above the subject Clause 4 6 request identifies the first method identified in
Wehbe:

“Ways of establishing that compliance is unreasonable or unnecessary
42 An objection under SEPP 1 may be well founded and be consistent with the aims set out in

clause 3 of the Policy in a variety of ways. The most commonly invoked way is to establish that
compliance with the development standard is unreasonable or unnecessary because the objectives

(
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of the development standard are achieved notwithstanding non-compliance with the
standard:” (our emphasis).

Clause 4.6(3)(a) - UNREASONABLE AND UNNECESSARY

This clause 4.6 responds to the matters required to be demonstrated by sub-clause 4.6(3)
namely:

s that compliance with the development standard is unreasonable or unnecessary, in the
circumstances of the case, and

s that there are sufficient environmental planning grounds to justify contravening the
development standard.

COMMENT:

Having considered the above the applicant relies upon the first method demonstrating that
compliance is unreasonable and unnecessary because the objectives of the development
standard are achieved notwithstanding a variation to the numerical standard.

In dealing with the control it is necessary to identify the purpose of the height control and
then progress to dealing with the specific height objectives.

Further insight into the purpose of the standard can be obtained by investigating the Clause
4.3 Height of Buildings objectives below:

(a) to permit a height of buildings that is appropriate for the site constraints,
development potential and infrastructure capacity of the locality.

The land across the site falls steeply from the street frontage and underneath the existing
dwelling platform before reaching a more gradual decline across the rear, vegetated parts
of the property. Underneath the existing dwelling the land falls by up to 7m from RL147 to
RL140.

The existing highest point of the dwelling above the natural ground level is observed at the
rear, northern edge to the main roof line. The height measures 11.04m ; a 2.54m breach
above the 8.5m LEP height standard. The proposal seeks to install a new light-weight roof
over the external upper deck at the north-eastern corner of the house which will create a
new high point and variation of 3.073m. The height sought is considered to be appropriate
given that it is largely consistent with the established height of the dwelling and only occurs
due to the falling nature of the land underneath. The variation only allows for a two storey
dwelling because the undercroft area is not enclosed and is not a storey as it has no floor.
The two storey form is compatible with the local area and the built form found on sloping
sites.

The design of the alterations and additions will ensure that the dwelling maintains a
consistent form and height to other neighbouring dwellings on sloping sites. The height
breaches are also observed at the rear of the dwelling where there is no direct consequence
or impact to the residential amenity of neighbouring properties. To this end, the proposal
has had due regard to the site context and constraints. The use of the pillion type supports
limits site excavation and manipulation associated with strip footing and slabs so there are
environmental benefits associated with the elevated structure that minimises its footprint on
the sloping site.

The alterations and additions proposed are relatively minor and will not drastically alter the
existing layout, built form, bulk, scale or height of the dwelling. The proposal will not place
any additional stress on existing infrastructure servicing the local area. There are no
streetscape impacts associated with the height variation or overshadowing.

(
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Overall, the proposal as presented in the plans prepared by Concept Architects achieves
the intent of this objective.

70 4.6(3)(b) — Sufficient Environmental Planning Grounds

(b) that there are sufficient environmental planning grounds to justify contravening
the development standard.

The variation relates to height and as such calls upon those matters considered to be
environmental planning grounds relevant to the subject matter. Justification provided for the
variation applies to this particular application and not environmental planning grounds that
could apply to all land of the same zoning.

The environmental planning grounds justification for the variation is provided as follows:

The existing roof line exceeds the maximum height standard to the rear of the
dwelling platform by 2.54m. The existing breach is the direct result of the placement
of a standard dwelling footprint over land which falls at a gradient of over 20% and
upwards of 7m from the front to the rear of the dwelling platform. As a result, the
house has been constructed on large timber and concrete columns.

The footing design minimises site impacts but has the consequence of additional
height

The installation of a new light-weight roof over the upper level deck to the rear will
see a modest increase in the overall height of the building. This is the direct result
of the land fall underneath the north-eastem corner of the dwelling. The new roof
over the deck will sit below the main dwelling roof line.

The overall elevated built form is two storeys which is expected in a residential area
and necessary to support a family especially with work from home area needed due
to C19.

The proposed alterations and additions are minor in their overall scale and do not
contribute to excessive additional bulk, scale or visual impacts to neighbouring
properties. The additions sought are proposed underneath the ground floor to the
rear and are contained wholly within the dwelling envelope above.

The HOB exceedance does not unduly add to the overall bulk or scale of the
development when viewed from the street or other neighbouring properties as the
new roof line over the deck is situated at the rear of the dwelling and is well
separated from the closest neighbour to the east (by over 10m).

The introduction of the light-weight roof over the deck will have no direct
consequence or adverse impact on the amenity of neighbouring properties with
regard to view loss, privacy or overshadowing. Its location and light-weight design
over an open deck ensures weather protection and avoidance of in-filling of the
upper level which could result in additional bulk.

The development is consistent with the form and height breaches observed on other
neighbouring properties in the local area that are situated on raised columns above
steeply sloping sites which back onto bushland. The height of the new upper level
deck roof is situated below the height of the main roofline over the first floor. It's
extent of height breach above the standard is directly related to the fall away of the
natural ground level below.

The development achieves and does not seek to exceed the scale and form
anticipated for this site.

The proposal reasonably preserves the residential amenity of the locality.

The proposal has been assessed against the provisions of HLEP 2013 and HDCP
2013. It satisfies the objectives and provisions of both State and Local planning
policies.

(

N
andrewmartin

ATTACHMENT 4 -ITEM 4

Local Planning Panel meeting 30 March 2022

Business Paper Page 87



Hornsby Shire Council

Attachment to Report No. LPP17/22 Page 54

Clause 4.6 Height Variation Request anarewmart | ﬂ\'}“\

HLEP 2013 - Clause 4.3(2) Height of Buildings
21 Lowanna Place, Hornsby

In dealing with the sufficient environmental planning grounds Preston CJ in Initial Action
considers that it is available to the applicant to also deal with the Objectives of the Act under
S1.3in order to demonstrate that grounds exist to warrant a variation to height. Clause 1.3
of the EP&A Act 1979 relevantly provides:

“1.3 Objects of Act
The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,

(b) tofacilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of
native animals and plants, ecological communities and their habitats,

() to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection
of the health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between
the different levels of government in the State,

(i) to provide increased opportunity for community participation in environmental planning and
assessment. (emphasis added)

Adevelopment, although technically over the height limit can satisfy the objectives of under
S1.3 EP&A Act 1979.

The plans by Concept Architects satisfy the objectives in bold given that:

s The proposal can provide a high degree of amenity for the residents of the property by
providing all-weather protection to an existing upper level deck, ensuring its increased
utilisation and enjoyment. This promotes the orderly development of the land.

e The proposed works are contained within the established footprint of the dwelling and
will not detrimentally impact upon any significant environmental features of the site,
including most prominently, any native trees, vegetation or habitat contained across
the rear northern part of the site.

* The alterations and additions promote good design and amenity outcomes for the
residents of the property. The proposal includes maintenance and improvements to
the dwelling which will ensure its structural adequacy and longevity as a residential
property.

e There is no net adverse impact on the surrounds of the building or immediate
neighbourhood.

Based on the above the consent authority can be satisfied that there are sufficient
environmental planning grounds to warrant the requested variation.

Notwithstanding the above Preston CJ clarified in Micaul and Initial Action, that sufficient
environmental planning grounds may also include demonstrating a lack of adverse amenity
impacts.

In the present drcumstances the positive planning benefits associated with the proposal
are considered sufficient in their own right to justify the variation to the height control.

Additionally, there is a dear lack of adverse amenity impacts arising from the proposed
development as it does not result in adverse overshadowing or privacy impacts to
neighbouring residential properties.

(
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HLEP 2013 - Clause 4.3(2) Height of Buildings
21 Lowanna Place, Hornsby

In summary, the HOB variation is considered to be in the public interest given its ability to limit
impacts but also because of its ability to provide site-specific environmental planning grounds
demonstrating that strict compliance is unreasonable and unnecessary in the circumstances of
this particular case. Not all land in the zone has an aggressive slope like the subject property
and therefore the site constraints are unique to this site.

Clause 4.6(4)(a)(ii) The proposed Development will be in the Public Interest because it is
consistent with the objectives of the particular standard and the objectives for development
within the zone in which the development is proposed to be carried out.

Consistency with the Zone Objectives
An enquiry is now made in relation to the ability of the proposal and the identified variation,
as one departing from the HOB standard, to reasonably satisfy the stated objectives of the
zone.
R2 Low Density Residential
The objectives of the R2 Low Density Residential zone are as follows:
Zone R2 Low Density Residential
1 Objectives of zone
» To provide for the housing needs of the community within a low-densily
residential environment.
» Toenable other land uses that provide facilities or services to meet the day
to day needs of residents.

The following provides a review of the zone objectives:

» To provide for the housing needs of the community within a low density
residential environment

The HOB variation does not affect the low density scale and character of the existing
dwelling. As mentioned the variation supports what is a two storey dwelling with a
conservative footprint. The density of the dwelling is ‘low density’ and is a single residence
over two levels.

» To enable other land uses that provide facilities or services to meet the day
to day needs of residents.

Not relevant.

Based on the above and matters raised in this height variation request the consent authority
can be reasonably satisfied that the zone objectives are satisfied.

{
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HLEP 2013 - Clause 4.3(2) Height of Buildings I ] -
21 Lowanna Place, Hornsby

8.0 Other Matters For Consideration

Step 4 - Clause 4.6(4)(b) — The Concurrence of the Secretary has been obtained

On 21 February 2018, the Secretary of the Department of Planning and Environment
issued a Notice (‘the Notice’) under cl. 64 of the Environmental Planning and Assessment
Regulation 2000 (the EP&A Regulation) providing that consent authorities may assume
the Secretary’s concurmrence for exceptions to development standards for applications
made under cl4.6 of the HLEP.

As we understand Council has power to grant development consent to the proposed
development even though it contravenes the HOB development standard, without
obtaining or assuming the concumrence of the Secretary.

Clause 4.6(5) - Concurrence Considerations

In the event that concurrence cannot be assumed pursuant to the Notice, cl4.6(5) of the
LEP provides that in deciding whether to grant concurrence, the Secretary must consider:

(a) whether contravention of the development standard raises any matter of significance
for State or regional environmental planning, and

(b) the public benefit of maintaining the development standard, and

(c) any other matters required to be taken into consideration by the Secretary before
granting concurrence.

The proposed contravention of the HOB development standard has been considered in
light of cl4.6(5) as follows:

« The proposed non-compliance does not raise any matter of significance for
State or regional environmental planning as it is specific to this site due to
specific site based particulars. It is not directly transferrable to any other site
in the immediate locality, wider region or the State and the scale of the
proposed development does not trigger any requirement for a higher level of
assessment;

ATTACHMENT 4 -ITEM 4

» As indicated in Section 7, the proposed contravention of the development
standard is considered to be in the public interest because it is consistent with
the objectives of the zone and the objectives of the development standard.

The proposed development contravenes the Height of Building development standard
under cl4.3 of HLEP 2013 and the building control under cl4.3 of the HLEP 2013 is
a development standard and is not excluded from the application of cl4.6.

This written request to vary the development standard has been prepared in
accordance with d4.6(3)of the LEP and demonstrates that strict compliance with the
development standard is unreasonable and unnecessary for the following reasons:

. Notwithstanding the contravention of the development standard, the
proposed development is consistent with the relevant objectives of the
development standard pursuant to cl4.3 of the HLEP 2013 and is consistent
with the relevant objectives of the R2 Low Density Residential zone and
therefore, the proposed development is in the publicinterest;

Town | Urban | Environmenta
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HLEP 2013 - Clause 4.3(2) Height of Buildings
21 Lowanna Place, Hornsby

Notwithstanding the contravention of the development standard, the
proposed minor alterations and additions to the existing dwelling will not
result in adverse environmental hamm in that the amenity of neighbouring
properties will be reasonably maintained.

In addition, this written request outlines sufficient environmental planning grounds to
justify the contravention of the HOB development standard including:

The non-complaint height relates directly to the fall of the land undemeath the
existing dwelling. The height of the dwelling already exceeds the 8.5m height
standard by up to 2.54m at the rear and the additional floor area fadilitated by the
height variation is contained within the building footprint.

There is a lack of adverse environmental amenity impacts such as privacy loss and
overshadowing given the extensive separation to neighbouring dwellings.

The introduction of the new light-weight roof structure over the open rear deck ensures
weather protection all year around, improving residential amenity and utilisation of the
private external space.

The development is consistent with the form and height breaches observed on other
neighbouring properties in the local area that are situated on raised columns above
steeply sloping sites which back onto bushland.

The development achieves and does not seek to exceed the scale and form anticipated
for this site.

The elevated floor levels of the dwelling have resulted in reduced environmental impact
given that the footing system maintains the natural ground levels of the site however
this has caused a technical variation to the height control. There are no adverse impacts
of the proposal however there are many environmental benefits of maintaining the
natural ground levels in terms of limiting site disturbance and natural water flow etc;

The proposal reasonably preserves the residential amenity of the locality.

The proposal has been assessed against the provisions of HLEP 2013 and HDCP 2013.
It satisfies the objectives and provisions of both planning policies.

Andrew Martin mPiA
Planning Consultant

(
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Local Planning Panel
Date of Meeting: 30/03/2022

5 ELECTRONIC - DA/528/2020 - CONCEPT DEVELOPMENT APPLICATION FOR SHOP TOP
HOUSING DEVELOPMENT - 409-411 PACIFIC HIGHWAY, ASQUITH

EXECUTIVE SUMMARY
DA No: DA/528/2020 (Lodged on 7 July 2020)

Description: Concept Development Application for a shop top housing development
comprising of ground floor retail and 31 units over four residential floors.

Property: Lot 4 DP 650304, Lot 5 DP 650059, Lot 5 DP 136220, No. 409-411 Pacific
Highway, Asquith

Applicant: Beraldo Design & Soertsz Property Group Pty Ltd
Owner: Soertsz Property Group Pty Ltd
Estimated Value: $9,000,000

Ward: A Ward

. The proposal does not comply with the height of buildings development standard contained
within Clause 4.3 of the Hornsby Local Environmental Plan 2013. The applicant has made a
submission in accordance with Clause 4.6 ‘Exceptions to development standards’ of the
Hornsby Local Environmental Plan 2013. The submission is considered well founded and is

supported.
) A total of 3 submissions have been received in respect of the application.
. The application is required to be determined by the Hornsby Council Local Planning Panel as

State Environmental Planning Policy No. 65 Design Quality of Residential Flat Development
applies and the proposal would contravene the Hornsby Local Environmental Plan 2013
development standard for maximum height of buildings by more than 10 percent (16.6%).

. It is recommended that the application be approved.

RECOMMENDATION

THAT Council assume the concurrence of the Secretary of the Department of Planning and
Environment pursuant to Clause 4.6 of the Hornsby Local Environmental Plan 2013 and approve
Development Application No. DA/528/2020 for a Concept Development Application for shop top
housing development comprising ground floor retail and 31 units over four residential floors at Lot 4
DP 650304, Lot 5 DP 650059, Lot 5 DP 136220, No. 409-411 Pacific Highway, Asquith subject to the
conditions of consent detailed in Schedule 1 of LPP Report No. LPP14/22.
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BACKGROUND

The concept development application was lodged on 7 July 2020 for a shop top housing development
comprising a ground level restaurant and “drive-thru” with four levels of residential units above. A total
of 35 units were proposed.

Council referred the concept development application to the Design Excellence Panel for
consideration on 12 August 2020. The Panel supported the overall intention for the site as mixed use,
given its corner location across from an existing commercial centre. Concerns were raised to the
streetscape presentation of the ground floor, which largely isolated the ground level restaurant by
wrapping drive thru lanes around the peripheries of the site. The ground level design was identified to
have a detrimental impact on the public domain and significantly compromised any opportunity for
street activation. With respect to the residential floors, concerns were raised with the apartment
orientation and form and massing of the building.

Figure 1: Isometric view from corner of Pacific Highway and Amor Street showing ground level
restaurant with drive-thru sunk below exiting ground level.

Council provided the Design Excellence Panel commentary to the applicant and requested that
amended plans be supplied that responded to the concerns of the panel.

The applicant undertook further study into site layout and numerous alterative plans were investigated
with respect to the ground level layout. It was identified that due to the technical requirements for the
drive-thru, it would be difficult to accommodate a drive-thru lane on site in a manner that allowed for
streetscape activation and did not cause internal traffic conflict.

Following detailed design review, on 25 January 2021 the applicant submitted amended plans to
Council that removed the ground level drive-thru restaurant in preference to general “commercial
area”. The amended plans provided 568m? of ground level commercial, with rear parking adjacent to
the side boundary. The form of the residential levels above changed substantially, with the floor plate
of the residential component split into two distinct buildings sitting on the ground level podium.
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Figure 2: Isometric view from corner of Pacific Highway and Amor Street showing ground floor
commercial development and redesigned residential floors above.

Following the receipt of the amended plans and documentation, Council publicly renotified the
development and sent the proposal to the Design Excellence Panel for further review. The design
excellence panel raised a number of concerns with the revised design, including;

. The proposed dual residential towers on a concrete podium does not reflect the desired future
character for the area.

. The proposed levels of the ground floor residential do not integrate well with the existing
street levels.

) The central open space between the buildings was identified as having numerous
deficiencies.

The panel identified that the removal of the drive-thru component was a positive step but considered
that a full redesign of the proposal was required. The panel noted that “The site is in a prominent
corner location at the northern end of a local shopping strip on Pacific Highway. A qualified urban
designer should be engaged to provide urban design input with regard to the built form, public domain
and the design of the ground level street interface.”

Following the advice from the Panel, Council further requested that the applicant supply amended
plans to address the design commentary. Council also requested that the applicant engage the
qualified services of an urban designer.

On 9 August 2021, the applicant submitted a redesigned proposal, which amounted to a complete
building redesign. Residential units were reduced from 35 to 31 and the ground floor commercial area
was redesigned to have improved integration with the streetscape.
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Figure 3: Isometric view from corner of Pacific Highway and Amor Street showing redesigned building
form.

The updated building form is a single building with significant articulation for the residential storeys.
Communal open space was relocated to the roof of the building and the bulk of the development was
pushed forward to the Pacific Highway and Amor Street corner to allow for vegetated setbacks to
adjoining residential development and to better integrate the building with the public domain at the
front of the site.

The design was re-notified and was referred to the Design Excellence Panel for commentary. The
panel noted that: “The inclusion of urban design input has resulted in positive changes for the
development proposal that address many issues raised in the most recent submission seen by the
Panel.”

The panel noted that the proposal had their “qualified support” subject to the resolution of a number of
more minor items identified in their design review including better resolution of ground floor
streetscape presentation and the inclusion of additional basement levels to remove ground level
parking.

The applicant submitted amended plans to this effect on 27 January 2022. The primary change to
these plans was the inclusion of two additional basement levels, and a more refined streetscape
design which included street furniture and amenity trees.
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Figure 4: Refined proposal showing street furniture and trees.

On 3 March 2022, Council sent a final request for amended plans to the applicant, requesting the
creation of a building form and massing plan and minor amendments to increase landscaped areas in
side setbacks.

On 8 March 2022 the applicant provided massing plans and amendments in accordance with
Council’s request.

SITE

The 2729m? development site comprises four allotments on the corner of Pacific Highway and Amor
Street Asquith. The three allotments comprising No. 409 Pacific Highway currently contain a KFC
restaurant, with drive-thru facilities and a car park. No. 411 Pacific Highway currently contains a
dwelling house and ancillary structures.

Immediately to the south of the site is the Asquith commercial precinct and Asquith Railway Station.
To the north and west of the site is high density residential zoned lands. To the east of the site is the
Pacific Highway and Main Northern Railway Line.

The site experiences a fall of approximately 5 metres towards the northern side boundary of No. 411
Pacific Highway. The site is not flood prone or bushfire prone and is not burdened or benefitted by
any easements or restrictions.

The site does not contain a heritage listed item, is not in the vicinity of a heritage listed item and is not
located with a heritage conservation area.

PROPOSAL

The application proposes a concept development application for shop top housing development
comprising ground floor retail, 31 apartments over four residential levels above and roof top
communal open space. A breakdown of the proposed development is as follows:

. Basement levels

Three basement levels are proposed, with the lower levels (Basement 2 and 3) being for the
residential component of the development the development. The highest basement level
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(Basement 1) contains parking and services for the ground level commercial development. 59
residential parking spaces are provided, with 19 spaces allocated for commercial use.

. Ground Level Commercial

The ground floor of the development would comprise 2 retail premises with a floor area of
690m? and 273m? respectively.

. Levels 1-4 Residential

Levels 1-4 would comprise of 1, 2 and 3 bedroom units within an articulated and varied
building form. The building is spilt into a northern and southern portion, with separate lobbies
for each section providing access from basement areas and the street. All residential units are
provided with a balcony and are capable of cross ventilation and sunlight access.

. Roof Level

The roof of the proposed development would comprise a communal open space area for use
by the residential levels.

The communal open space area would have an area of approximately 512m2 and would
include rooftop planting, BBQ facilities, lobby areas and provision for solar PV panels.

ASSESSMENT

The development application has been assessed having regard to the Greater Sydney Region Plan —
A Metropolis of Three Cities, the North District Plan and the matters for consideration prescribed
under Section 4.15 of the Environmental Planning and Assessment Act 1979 (the Act). The following
issues have been identified for further consideration.

1. STRATEGIC CONTEXT

1.1 Greater Sydney Region Plan - A Metropolis of Three Cities and North District Plan

The Greater Sydney Region Plan - A Metropolis of Three Cities has been prepared by the NSW State
Government to guide land use planning decisions for the next 40 years (to 2056). The Plan sets a
strategy and actions for accommodating Sydney’s future population growth and identifies dwelling
targets to ensure supply meets demand. The Plan also identifies that the most suitable areas for new
housing are in locations close to jobs, public transport, community facilities and services.

The NSW Government will use the subregional planning process to define objectives and set goals
for job creation, housing supply and choice in each subregion. Hornsby Shire has been grouped with
Hunters Hill, Ku-ring-gai, Lane Cove, Mosman, North Sydney, Ryde, Northern Beaches and
Willoughby to form the North District. The Greater Sydney Commission has released the North
District Plan which includes priorities and actions for Northern District for the next 20 years. The
identified challenge for Hornsby Shire will be to provide an additional 4,350 dwellings by 2021 with
further strategic supply targets to be identified to deliver 97,000 additional dwellings in the North
District by 2036.

The proposed development would be consistent with the Greater Sydney Region Plan - A Metropolis
of Three Cities and the North District Plan, by contributing to achieving the dwelling targets for the
region and by providing additional services to support a growing population.

2. STATUTORY CONTROLS
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Section 4.15(1)(a) requires Council to consider “any relevant environmental planning instruments,
draft environmental planning instruments, development control plans, planning agreements and
regulations”.

2.1 Environmental Planning and Assessment Act 1979 (The Act)

Division 4.4 “Concept Development Applications” of the Environmental Planning and Assessment Act
1979 (the Act) applies to concept development applications and to consents granted on the
determination of those applications. An assessment of the proposal with respect to the requirements

of Division 4.4 is provided in the table below.

Division 4.4 Concept Development Applications

4.22 Concept Development applications

4.22(1) For the purposes of this Act, a concept
development application is a development
application that sets out concept proposals for the
development of a site, and for which detailed
proposals for the site or for separate parts of the
site are to be the subject of a subsequent
development application or applications.

The development application satisfies the criteria
for a “concept development application” and the
supplied statement of environmental effects
details that the application is to be treated as a
concept application.

4.22(2) In the case of a staged development, the
application may set out detailed proposals for the
first stage of development.

The application is not proposed to be staged
development and the approval of this application
would not authorise any works to be undertaken
on site.

4.22(3) A development application is not to be
treated as a concept development application
unless the applicant requests it to be treated as a
concept development application.

The applicant has requested that the application
be treated as a concept development application

4.22(4) If consent is granted on the
determination of a concept development
application, the consent does not authorise the
carrying out of development on any part of the
site concerned unless—

The recommended conditions of consent are
structured in a manner that makes it clear and
obvious that the consent does not authorise the
carrying out of development on site.

(a) consent is subsequently granted to carry out
development on that part of the site following a
further development application in respect of that
part of the site, or

The subsequent grant of a further consent will be
required prior to any works being undertaken on
site.

(b) the concept development application also
provided the requisite details of the development
on that part of the site and consent is granted for
that first stage of development without the need
for further consent.

The
determination of a

terms of a consent granted on the
concept development

application are to reflect the operation of this

The development application is not staged and it
is not considered that the application has
provided the requisite development detail to
permit consent to any works on site.
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subsection.

4.22(5) The consent authority, when considering
under section 4.15 the likely impact of the
development the subject of a concept
development application, need only consider the
likely impact of the concept proposals (and any
first stage of development included in the
application) and does not need to consider the
likely impact of the carrying out of development
that may be the subject of subsequent
development applications.

Assessment of the relevant considerations under
Section 4.15 in accordance with this clause is
contained within the body of this report.

4.23 Concept development applications as
planning instruments

alternative to DCP required by environmental

4.23(1) An environmental planning instrument
cannot require the making of a concept
development application before development is
carried out.

N/A - The HLEP does not require a concept
approval for shop top housing.

4.23(2) However, if an environmental planning
instrument requires the preparation of a
development control plan before any particular or
kind of development is carried out on any land,
that obligation may be satisfied by the making
and approval of a concept development
application in respect of that land.

N/A - The HLEP does not require the preparation
of a development control plan for this type of
development.

4.23(3) Any such concept development
application is to contain the information required
to be included in the development control plan by
the environmental planning instrument or the
regulations.

N/A

4.24 Status of concept development applicatio

ns and consents

4.24(1) The provisions of or made under this or
any other Act relating to development
applications and development consents apply,
except as otherwise provided by or under this or
any other Act, to a concept development
application and a development consent granted
on the determination of any such application.

Noted

4.24(2) While any consent granted on the
determination of a concept development
application for a site remains in force, the
determination of any development
application in respect of the site cannot be
inconsistent with the consent for the concept

further

Noted and reinforced in the conditions of
development consent recommended in Schedule
1 of this report.

ITEM 5

Local Planning Panel meeting 30 March 2022

Business Paper Page 99



Hornsby Shire Council Report No. LPP14/22 Page 9

proposals for the development of the site.

4.24(3) Subsection (2) does not prevent the | Noted.
modification in accordance with this Act of a
consent granted on the determination of a
concept development application.

2.2 Hornsby Local Environmental Plan 2013

The proposed development has been assessed having regard to the provisions of the Hornsby Local
Environmental Plan 2013 (HLEP).

2.2.1 Zoning of Land and Permissibility

The subject land is zoned R4 High density residential under the HLEP. The objectives of the R4 zone
are:

) To provide for the housing needs of the community within a high-density residential
environment.

. To provide a variety of housing types within a high-density residential environment.
. To enable other land uses that provide facilities or services to meet the day to day needs of
residents.

The proposed development is defined as shop top housing and is permissible in the zone with
Council’s consent.

2.2.2 Height of Buildings

Clause 4.3 of the HLEP provides that the height of a building on any land is not to exceed the
maximum height shown for the land on the Height of Buildings Map. The maximum permissible height
for the subject site is 17.5 metres.

It is noted that on 4 December 2020, Amendment No. 11 of the HLEP was finalised. One of the
amendments to the HLEP was that the Height of Building Map was amended, and areas that
previously permitted buildings of up to 17.5 metres in height were reduced to 16.5 metres. This
amendment impacts on this development application as the Height of Building Map depicting the
subject site was amended to permit a maximum building height of 16.5 metres from the previously
permissible 17.5 metre building height.

Despite the above, Amendment No. 11 included a saving provision within Clause 1.8A of the HLEP
which reads as follows:

If a development application has been made before the commencement of Hornsby Local
Environmental Plan 2013 (Amendment No 11) in relation to land to which that Plan applies and the
application has not been finally determined before that commencement, the application must be
determined as if that Plan had not commenced.

As this development application was lodged prior to the finalisation of Amendment No. 11, as per the
provisions of Clause 1.8A of the HLEP, the change in permissible building height does not apply to
this application.

The building proposes a maximum height of 20.4 metres, a variation of 16.6% which does not comply
with the height of building development standard. The applicant has submitted a written request to

ITEM 5

Local Planning Panel meeting 30 March 2022 Business Paper Page 100



Hornsby Shire Council Report No. LPP14/22 Page 10

vary the development standard pursuant to Clause 4.6 of the HLEP. This written request is discussed
in detail below.

2.2.3 Exceptions to Development Standards

The applicant submitted a written request to contravene the height of building development standard
contained within Clause 4.3 of the HLEP.

The following diagrams demonstrate the extent of the non-compliant building portions, as
demonstrated by the red dashed line at 17.5 metres above existing ground level (extract from SEE):

ITEM 5
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Figure 8: West Elevation

As demonstrated in the figures above, the roof top communal area lobbies, lift overruns, and shading/
PV panel structures breach the height limit, with minor parapet/ roof forms also exceeding the limit as
the site falls to the north.

The application has been assessed against the requirements of Clause 4.6 of the HLEP. This clause
provides flexibility in the application of the development standards in circumstances where strict
compliance with those standards would, in any particular case, be unreasonable or unnecessary or
tender to hinder the attainment of the objectives of the zone. In particular, Clause 4.6 provides criteria
that must be satisfied prior to a consent authority granting consent to development that contravenes a
development standard. These criteria demonstrated under Clause 4.6(3) are as follows:

(a) That compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and;

(b) That there are sufficient environmental planning grounds to justify contravening the
development standard.

A discussion regarding the criteria provided at Clause 4.6(3), with respect to the development
application is provided below.

2.2.3.1 Unreasonable or Unnecessary Clause 4.6(3)(a)

There are five common methods by which an applicant can demonstrate that compliance with a
development standards is unreasonable or unnecessary in the circumstances of the development.
Initially proposed for objections under clause 6 of SEPP 1 in the decision of Wehbe v Pittwater
Council [2007] NSWLEC 827 Pearson C summarised and applied these methods to written requests
made under Clause 4.6 in Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 [61-62]. These
five methods are generally as follows:

. The objectives of the development standard are achieved notwithstanding non-compliance
with the standard.

. The underlying objective or purpose is not relevant to the development.
. That the objective would be defeated or thwarted if compliance was required.
. That the development standard has been virtually abandoned or destroyed by the Council’s

own actions in departing from the standard.
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. The zoning of the land is unreasonable or inappropriate.

It is not required to demonstrate that a development meets multiple methods as listed above, and the
satisfaction of one can be adequate to demonstrate that the development standard is unreasonable or
unnecessary.

The written request prepared by Andrew Martin Planning, dated January 2022, provides a detailed
assessment of the proposal with respect to the development standard sought to be varied. The
request argues that the objectives of the development standard are achieved notwithstanding non-
compliance with the standard in Part 6 of the document, providing reasoning as follows:

The site slopes from south to north and from east to west. Therefore, the highest point of the building
is the north-east corner - closest to the northern boundary and the Pacific Highway. The lift overrun
with the maximum height variation is located towards the northern end of the building, central to the
building footplate. The second lift overrun structure is located towards the southern end of the
development, centrally located within the building envelope.

The CDA Concept Plans demonstrate that the site is capable and suitable for the proposed Shop Top
Housing (STH) development. The planning provisions allow for the density of development proposed.
The infrastructure in the area has the capacity to cater for the development as the site has been
operating as a commercial premises for decades. The use of the site for high density residential
accommodation is anticipated by the Council. The revised proposal is also now supported by a peer
review urban design report prepared by Professor Webber. The review has regard to the plans and
the surrounding site constraints and urban design outcomes. The peer review is supportive of the
scheme notwithstanding the nominated height departure.

Overall, the CDA Concept for the STH development achieves the objective.
Council notes that the objectives of Clause 4.3 of the HLEP are as follows;

“to permit a height of buildings that is appropriate for the site constraints, development potential and
infrastructure capacity of the locality.”

With reference to the reasoning provided by the applicant above, Council does not object to the
conclusion that the proposed concept application meets the objectives of Clause 4.3. In reaching this
conclusion the following points are noted;

. Strict compliance with the height of buildings development standard would likely result in poor
level transitions at the ground level (such as those seen in the originally proposed
development with a KFC drive-thru, see Figure 1) or result in the loss of a residential floor.
The proposed building is highly articulated along the Pacific Highway frontage, which is
identified as a desirable design feature. If a reduction in the number of floors was required to
achieve compliance with Clause 4.3, the articulation of the building would likely be reduced so
each residential floor could cater for further units, which would be undesirable from a design
excellence view point.

. The site is strategically located next to both the Asquith commercial centre and Asquith train
station. The adjoining Asquith commercial centre provides for mixed-use and commercial
development to a height of 32.5 metres. The proposed building would provide an appropriate
transition in height from the commercial centre to the high-density residential precinct.

) The height of the building is accentuated by the minimum floor to ceiling height requirements
for the ground floor commercial uses, 5.31 metres compared to 3.1 metres for residential.
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. The proposed building does respond to site constraints despite its non-compliance, and steps
down to the north of the site to reduce the overall building height.

o The proposed development would have negligible impact on the infrastructure capacity of the
locality and would assist in reinforcing the adjoining commercial precinct by providing a quality
public realm at the ground level.

. The site is zoned for shop top housing which permits ground level retail. As a result of this
land use, it can be difficult to provide the required services and access at the ground level for
the commercial component whilst providing deep soil landscaping areas and communal open
space for “shop top” residents. In the case of this development, commercial has been
provided primarily underneath the residential floors above. When deep soil requirements of
the HDCP are taken into account, there is insufficient space to provide the required residential
communal open space at ground level. This has resulted in the communal open space being
provided at the top of the building, which has contributed to the height non-compliance as lifts
and lift lobbies are required to provide disabled access to the roof level of the building.
Provision of the communal open space on top of the building is considered to be a superior
outcome as it allows for the creation of a separated and private space for residents, that
meets the minimum area requirements.

For the reasons outlined above, it is considered that the written request to contravene the height of
building standard adequately demonstrates that the objectives of the height of buildings development
standard contained within Clause 4.3 of the HLEP are achieved, notwithstanding non-compliance with
the standard.

2.2.3.2 Environmental Planning Grounds - Clause 4.6(3)(b)

In addition to demonstrating that compliance is unreasonable or unnecessary, Clause 4.6(3)(b)
requires that there are sufficient environmental planning grounds to justify contravening the
development standard. In demonstrating that sufficient environmental planning grounds exist it must
be demonstrated that the planning grounds are particular to the circumstances of the development on
the subject site (summarised from Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 [60].

The applicant provided the following planning grounds for the contravention of the development
standard;

. The orientation of the site (north-south) means that travel path of the sun in winter provides
ample sun penetration and solar access to the eastern, northern and western residential units
— the additional HOB does not adversely impact on the attainment of minimum solar access
requirements to the majority of the residential units.

) The proposed HOB variation is a function of the lift overruns needed to service the 5-storey
building, otherwise the habitable floor levels of the building envelope are compliant with the
height control.

. The lift shafts are both centrally located so that the additional height does not cast an
additional shadow outside of the building footprint.

) The Statement of Environmental Effects addresses the transitional role of this site between
the adjoining B2 Local Centre - which has a 32.5m HOB and the R4 High Density Residential
zone with a HOB of 17.5m. The land use and built form, comprising a Shop Top Housing
development, provides ground level commercial premises with high density residential
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accommodation above. The proposed development sits comfortably between the two height
precincts.

. The HOB exceedance does not add to the overall bulk or scale of the development when
viewed from the public domain or other nearby properties as it is only the lift shafts and
rooftop terrace surrounds that are non-compliant.

. Only from distant viewpoints of the site will the lift overruns be visible. Around the perimeter of
the site and along the footpath the lift overruns will be barely discernible and, if seen, are a
recessive element.

o The development achieves and does not seek to exceed the scale and form anticipated for
this site.

. The proposal reasonably preserves the residential amenity of the locality.

. The fine grain detail of the colours, materials and finishes are not finalised as part of the CDA.

The lift overruns are to be integrated into the rooftop, in conjunction with the design of the
common open space terrace which is to be edged with landscaping for privacy and amenity of
residents.

. The lift shafts provide disable compliant access to the future communal spaces that could not
otherwise be achieved without removal of a part level. Removal of a part level is not in the
public interest and does not promote the orderly and economic use of the land.

. Suitable urban design outcome as reported in the peer review prepared by Professor Webber.
Professor Webber concludes that the development will offer excellent amenity for residents
and is of very good quality in relation to urban design issues.

) The proposal has been assessed against the provisions of HLEP 2013 and HDCP 2013. It
satisfies the objectives and provisions of both State and Local planning policies.

Council’s further review of the environmental planning grounds presented by the applicant raises no
points of contention, and it is considered that the written request provides sufficient environmental
planning grounds and a reasonable built environment outcome, both within the subject site, and to the
adjoining residential development.

As it is considered that the written request demonstrates sufficient environmental planning grounds
specific to the development site, no further justification is considered necessary as sound
environmental planning grounds for the non-compliance have been established.

Council is therefore satisfied that Clause 4.6(3) of the HLEP is adequately addressed.
2.2.3.3 Public Interest and Clause 4.6(4)

Clause 4.6(4) states that development consent must not be granted for development that contravenes
a development standard unless:

€)) The consent authority is satisfied that:

0] The applicant’s written request has adequately addressed the matters required to be
demonstrated by subclause (3), and

(i)  The proposed development will be in the public interest because it is consistent with the
objectives of the particular standard and the objectives for development within the zone
in which the development is proposed to be carried out, and
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(b) The concurrence of the Planning Secretary has been obtained

With regard to (a)(i), the written requests are considered to adequately address the matters required
to be demonstrated as outlined above. With regard to (a)(ii), the proposed development is considered
to be in the public interest because it is consistent with the objectives of the particular standard and
the objectives for height of building contained within the HLEP. With regard to (b) the concurrence of
the Planning Secretary has been obtained.

Therefore, the exceedance of the height of buildings development standard is supported in this
instance.

2.2.4 Heritage Conservation

Clause 5.10 of the HLEP sets out heritage conservation provisions for Hornsby Shire. The site does
not include a heritage item, is not located within the vicinity of a heritage listed item and is not located
in a heritage conservation area. Accordingly, no further assessment regarding heritage is necessary.

2.2.5 Earthworks

Clause 6.2 of the HLEP states that consent is required for proposed earthworks on site. Before
granting consent for earthworks, Council is required to assess the impacts of the works on adjoining
properties, drainage patterns and soil stability of the locality.

Notwithstanding the fact that the approval of the application would not authorise the carrying out of
any earthworks, Council’'s assessment has not identified any reason as to why the three proposed
basement levels could not be accommodated on the site in a manner that would be capable of
satisfying the requirements of Clause 6.2 of the HLEP.

The proposed earth works are not considered to be of a form that would have a detrimental impact on
environmental functions and processes, neighbouring uses, cultural or heritage items or features of
the surrounding land and conditions of development consent have been recommended in Schedule 1
of this report for the provision of a geotechnical report with any future development application.

2.2.6 Design Excellence

Clause 6.8 of the HLEP provides considerations for the delivery of the highest standard of
architectural and urban design. At the time of lodgement, Clause 6.8 of the HLEP did not apply to the
application. Notwithstanding this fact, the application was assessed by Council’'s Design Excellence
Panel under State Environmental Planning Policy No. 65 Design Quality of Residential Apartment
Development which is discussed in Part 2.2 of this report.

2.3 State Environmental Planning Policy No. 55 Remediation of Land

The application has been assessed against the requirements of State Environmental Planning Policy
No. 55 Remediation of Land (SEPP 55) under which consent must not be granted to the carrying out
of any development on land unless the consent authority has considered whether the land is
contaminated or requires remediation for the proposed use.

Should the land be contaminated, Council must be satisfied that the land is suitable in a contaminated
state for the proposed use. If the land requires remediation to be undertaken to make the land
suitable for the proposed use, Council must be satisfied that the land will be remediated before the
land is used for that purpose.
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An examination of Council’s records and aerial photography has determined that the site has been
historically used for commercial and residential purposes. A condition of development consent is
recommended in Schedule 1 of this report for the provision of a contamination report with any future
development application.

2.4 State Environmental Planning Policy (Infrastructure) 2007

The application is subject to assessment under Clause 101(2) of the State Environmental Planning
Policy (Infrastructure) 2007 (ISEPP) given the proposal has a frontage to a classified road being
Castle Hill Road.

Clause 101(2) of the ISEPP states:

(2) The consent authority must not grant consent to development on land that has a frontage to a
classified road unless it is satisfied that:

€) Where practicable, vehicular access to the land is provided by a road other than the
classified road.

(b) The safety, efficiency and ongoing operation of the classified road will not be
adversely affected by the development as a result of:

0] The design of the vehicular access to the land.
(ii) The emission of smoke or dust from the development.
(i) The nature, volume or frequency of vehicles using the classified road to gain

access to the land.

(c) The development is of a type that is not sensitive to traffic noise or vehicle emissions,
or is appropriately located and designed, or includes measures, to ameliorate
potential traffic noise or vehicle emissions within the site of the development arising
from the adjacent classified road.

In regard to Clause 101(2)a, vehicle access to the site is facilitated via a two-way entry to Amor
Street, which satisfies this requirement.

In regard to Clause 101(2)b, Council’s Traffic and Road Safety Team assessed the proposed design
and raised no objections to the proposed concept application subject to the provision of a traffic report
to accompany any future development application and the conditions of development consent outlined
in Schedule 1 of this report, including a restriction on right turn into the basement from Amor Street.

Subject to these conditions, Council is satisfied that the safety, efficiency and operation of the
classified road would not be adversely impacted by the current proposal.

In regard to Clause 101(2)c, Council’'s recommended conditions in Schedule 1 of this report includes
a requirement for the commissioning of an acoustic report to accompany any future development
application.

2.4.1.1 Development Adjacent to Rail Corridors

The development site is located adjacent to the Northern Rail Line, which is located to the east of the
site, on the opposite side of the Pacific Highway.

The concept development application does not meet the requirements for concurrence under Clause
85 or 86 of SEPP as it does not involve excavation of any land referenced in Clause 86. With
reference to Clause 87, Impact of Noise and Vibration on non-rail development, as mentioned above

ITEM 5

Local Planning Panel meeting 30 March 2022 Business Paper Page 107



Hornsby Shire Council Report No. LPP14/22 Page 17

Schedule 1 of this report includes a requirement for the commissioning of an acoustic report to
accompany any future development application.

25 State Environmental Planning Policy No. 65 Design Quality of Residential Apartment
Development

The Policy provides for design principles to improve the design quality of residential apartment
development and for consistency in planning controls across the State. The concept development
application is of sufficient detail to enable a full or partial assessment to be carried out against many
aspects of SEPP 65.

The application was supported by an Urban Design Review, prepared by Emeritus Professor
G.P.Webber, of Planning Architecture and Urban Design supporting the proposal.

Additionally, the application was referred to Council's Design Excellence Panel for design review as
outlined in Part 1 of this report as per the requirements of Division 2 of the SEPP. The panel provided
comprehensive design advice, and as at the final panel meeting, provided support to the proposed
development.

Assessment of the proposal against the design quality principles contained within Schedule 1 of the
SEPP is provided below:

SEPP 65 - Schedule 1 Assessment

Principle Compliance

1. CONTEXT AND NEIGHBOURHOOD CHARACTER Yes

Comment: The site is located within a precinct planned for five storey residential flat buildings in
close proximity to Asquith Railway Station. The desired future character of the area, as outlined in the
Hornsby Development Control Plan 2013, is that of a locality characterised by residential flat buildings
of 5-storeys in height in landscape settings with underground car parking. Development should seek
to complement and enhance the adjacent public domain environment and building footprints by
maintaining landscape corridors around and through development sites.

The proposed shop top housing development appropriately responds to the context of the site by
proposing a shop top housing development adjacent to the existing Asquith commercial core. The
ground level would appropriately integrate with the existing public domain and sufficient landscaping
is provided adjacent to side boundaries to ensure green links through the site.

2. BUILT FORM AND SCALE Yes

Comment:

Despite the height noncompliance, it is considered that the proposed development achieves a scale,
bulk and height appropriate to the existing or desired future character of the street and surrounding
buildings. The building presents as highly articulated and of appropriate proportions and materiality.
The concept would contribute to the character of the streetscape and offer residents a high level of
amenity.

3. DENSITY Yes

Comment:

The HLEP does not incorporate floor space ratio requirements for the site. The density of the
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development is governed by the height of the building and the required setbacks. The proposed
density is considered to be sustainable as it responds to the regional context, availability of
infrastructure, public transport, community facilities and environmental quality and is acceptable in
terms of density despite non-compliant setback distances (discussed in further detail in the body of
this report).

4. SUSTAINABILITY Yes

Comment:

Whilst it is noted that the development is at a concept stage, provision has been made for PV panels
on the roof top and further sustainable methods, including BASIX compliance would be possible on
the subject site under a future development application.

5. LANDSCAPE Yes

Comment:

Landscaping is provided within side setback areas, with provision for deep soil and planted garden
beds. Additionally, landscaping elements including planter beds are provided on elevated levels and
the roof top, to further provide greenery along facades. Where extensive landscaping is not possible
along the Amor Street and Pacific Highway frontages, feature amenity trees with gardens beds are
provided to break up these facades and integrate greenery.

6. AMENITY Yes

Comment:

The proposed units are designed with appropriate room dimensions and layout to maximise amenity
for future residents. The proposal incorporates good design in terms of achieving natural ventilation,
solar access and acoustic privacy. All units incorporate balconies accessible from living areas and
privacy has been achieved through appropriate design and orientation of balconies and living areas. It
is expected that further resolution of internal amenity would be provided at a future development
application stage.

7. SAFETY Yes

Comment:

The design orientates the balconies and windows of individual apartments towards the street, rear
and side boundaries, providing passive surveillance of the public domain and communal open space
areas. Both the pedestrian and vehicular entry points are secured and visibly prominent from Amor
Street and the Pacific Highway.

A future development would be capable of compliance with Crime Prevention Through Environmental
Design Principles (CPTED).

8. SOCIAL DIMENSIONS AND HOUSING AFFORDABILITY Yes

Comment:

The proposal incorporates a range of unit sizes to cater for different budgets and housing needs. The
development complies with the housing choice requirements of the Hornsby DCP by providing a
component of adaptable housing and a mix of 1, 2 and 3 bedroom dwellings. The proposal responds
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to the social context in terms of providing a range of dwelling sizes with good access to social
facilities and services as the site is located in close proximity to Asquith railway station and shops.

10. AESTHETICS

Yes

Comment:

The architectural treatment of the building incorporates indentations and projections in the exterior
walls with balcony projections to articulate the facades. The roof is flat to minimise building height and
incorporates landscaping and varied elements to break up the roof plane. The articulation of the
building, composition of building elements, textures, materials and colours would achieve a built form
generally consistent with the design principles contained within the Residential Flat Design Code and

the Hornsby DCP.

ITEM 5

2.6 Apartment Design Guide

SEPP 65 also requires consideration of the Apartment Design Guide (ADG), NSW Department of
Planning and Environment 2015. The ADG includes development controls and best practice
benchmarks for achieving the design principles of SEPP 65. The following table sets out the
proposal’s compliance with the ADG:

Apartment Design Guide
Control Proposal Requirement Compliance
Deep Soil Zone (3E) 20% 7% of site area Yes
Communal Open Space 25% (rooftop) 25% of site area Yes
(3D)
Building Separation (3F-1) Achieved to the 9m Between habitable Yes
west, achievable to windows and balconies
the north due to 6m 4.5m between Non-
setback habitable rooms

Solar Access (Living 70% 2 hours for 70% of units Yes
rooms and private open >50% COS 2 hours for 50% of COS
space areas) (4A-1)
No Solar Access allowable 3% (1/31) 15% of units (max) Yes
for units (4A-1)
Natural Cross Ventilation 100% Depicted 60% Yes
(4B)
Minimum Dwelling Size Compliant Studio — 35m? Yes
(4D-1) 1 br — 50m?

2 br — 70m?

3 br — 90m?

+ 5m? for additional
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bathrooms
+12m2 for 4t and
additional bedrooms

Habitable room depth (4D- Complies 2.5x Ceiling height Yes
2) 8m from a window
(max)(open plan layouts)

Minimum Ceiling Height 2.8m 2.7m (habitable rooms) Yes
(4C-1) 2.4m (non-habitable

rooms)
Minimum Balcony Size (4E- Compliant Studio Apartment -4m? Yes
1) 1 bedroom 8m2 2m depth

2 bedroom 10m2 2m depth
3 bedroom 12m?2 2m depth

Maximum Number of Units 4 8 units off a circulation Yes
on a Single Level (4F-1) core

Car Parking (3J-1) 84 Spaces 76 — As per HDCP Yes
Total Storage Area (4G-1) TBC — DA Stage Studio 4m3 (Min) TBC

1 bed - 6m3 (Min)
2 bed - 8m?3(Min)
3 bed - 10m3 (Min)

Minimum of 50%
accessible from within
apartments

As detailed in the above table, the proposed development demonstrates compliance with the
prescriptive measures within the ADG is possible for a future development application. Below is a
brief discussion regarding the relevant development controls and best practice guidelines.

2.6.1 Communal Open Space

Objective 3D-1 of the ADG is for “An adequate area of communal open space is provided to enhance
residential amenity and to provide opportunities for landscaping”. The design criteria for objective 3D-
1 is that Communal open space has a minimum area equal to 25% of the site and Developments
achieve a minimum of 50% direct sunlight to the principal usable part of the communal open space for
a minimum of 2 hours between 9 am and 3 pm on 21 June (mid-winter).

Further the ADG provides that “where communal open space cannot be provided at ground level, it
should be provided on a podium or roof”.

The provision of the communal open space on the rooftop is considered to be a superior outcome to a
ground level space, as it is considered that the rooftop allows for privacy, security and separation from
the ground level commercial floor. Council’s design review panel noted that the rooftop level terraces
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were “generous” and provided for some facilities for the use of residents. Rooftop areas are fringed
with garden beds which assists in providing visual separation and breakup of the roof plane. Detailed
review and assessment of the communal open space would be possible at a future development
application, as no objections are raised to the layout at this concept stage.

2.6.2 Solar Access

The proposal demonstrates that 70% of units would receive at least 2 hours of solar access during the
Winter Solstice which complies with the minimum 70% requirement under the ADG. The ADG also
requires that no more than 15% of apartments receive zero solar access. The proposal complies with
this requirement as all units are depicted as receiving some solar access to internal areas during the
winter solstice in the supplied solar view diagrams.

Private and communal open space areas are depicted to be compliant with the 50% solar access
requirements of the ADG.

2.6.3 Building Separation

Objective 3F-1 of the ADG is for “Adequate building separation distances are shared equitably
between neighbouring sites, to achieve reasonable levels of external and internal visual privacy”.

In the process of assessing the development application, the bulk of the building was moved towards
the Amor Street and Pacific Highway corner as it was identified that this would provide for better
streetscape presentation and greater side setback areas. As recommended by Council’s Design
Excellence Panel on 12 August 2020;

As mentioned above, the restaurant component should move closer to the corner similar to the coffee
shop opposite the site on the corner of Amor Street. The proposed shop should read as a
continuation of the retail strip to the south of the property with appropriate setback and footpath
awning wrapping around the corner.

The opportunity to shift the unit block closer to Pacific Highway and to Amor Street should be
explored. This would reduce the size of the roof over the ground floor shop and increase the setback
to the rear boundary thereby improving amenity for the residents in the adjacent properties to the west
with regard to privacy and overshadowing.

In response to the design advice provided by the panel, the applicant provided amended plans that
shifted the building bulk towards the corner of the site and away from adjoining high density
residential zoned land.

This provided adequate building separation distances, and in the case of the western side boundary,
separation that is generally above the ADG requirements. This would allow a future development
application within the proposed footprint to comply with ADG requirements and achieve reasonable
levels of external and internal visual privacy.

2.6.4 Minimum Balcony Size

Objective 4E-1 of the ADG is that “Apartments provide appropriately sized private open space and
balconies to enhance residential amenity”. All proposed balconies would be equal to, or in excess of
ADG requirements.

2.6.5 Car Parking
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The proposed carparking basement contains 84 spaces, which exceeds the prescriptive requirements
for carparking for high density dwellings, as detailed in Part 1C.2.1 Transport and Parking of the
HDCP.

Sufficient parking is provided for both residential and commercial land uses over the three basement
levels. The basements are of a sufficient design and size to incorporate the required services when
these are identified in a future development application.

2.6.6 Facades

Objective 4M-1 of the ADG is for “Building facades provide visual interest along the street while
respecting the character of the area”.

Council’s design excellence panel identified that “the overall built form configuration is well resolved to
create a modelled frontage that is consistent with the anticipated future development along the
highway...”. The Design Excellence Panel, concluded that “Overall, the applicant has responded
positively to the DEP’s advice. The scheme has improved significantly compared to the earlier
proposals and should be supported subject to addressing issues noted”.

Issues raised by the Panel are noted as minor building elements that can be incorporated at a future
development application stage. The Design Excellence Panel commentary is proposed to be provided
to the applicant as a supporting document for reference in preparing subsequent development
applications, and is included as a document in Schedule 1 of this report.

2.6.7 Storage

The proposal does not show compliance with the storage requirements of Part 4G of the ADG.
However it is considered that the size and layout of the basement and apartments are of a sufficient
design to permit compliance with this requirement, which will be assessed at a later development
application stage.

2.6.8 Deep Soil

The objective of Part 3E-1 of the ADG is for “Deep soil zones provide areas on the site that allow for
and support healthy plant and tree growth. They improve residential amenity and promote
management of water and air quality”.

The proposal provides 20% of site area for deep soil. These areas are provided adjacent to the
northern and western side boundaries and permit the establishment of canopy trees and vegetated
garden beds within setback areas. It is also noted that amenity trees are provided along the Pacific
Highway and Amor Street frontages, which would be located within deep soil zones.

The proposal does demonstrates that a future development application would be capable of
compliance with the deep soil requirements of the ADG.

2.7 Sydney Regional Environmental Plan No. 20 Hawkesbury-Nepean River

The site is located within the catchment of the Hawkesbury Nepean River. Part 2 of this Plan contains
general planning considerations and strategies requiring Council to consider the impacts of
development on water quality, aquaculture, recreation and tourism.

No concerns are raised in relation to the proposed concept development application. A future
proposal would be capable of complying with the requirements of the Policy.
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2.8 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 (Vegetation SEPP)
commenced 25 August 2017 and aims to protect the biodiversity and amenity values of trees within
non-rural areas of the state.

Part 3 of the Vegetation SEPP states that a development control plan may make a declaration in any
manner relating to species, size, location and presence of vegetation. Accordingly, Part 1B.6.1 of the
Hornsby Development Control Plan 2013 (HDCP) prescribes works that can be undertaken with or
without consent to trees.

Part 3.1 of this report provides an assessment in accordance with Part 1B.6.1 of the HDCP.
29 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004

The application has been assessed against the requirements of State Environmental Planning Policy
(Building Sustainability Index: BASIX) 2004. BASIX requirements would apply to a future
development proposal and further assessment under this SEPP would be a matter for a future
development application.

2.10 Adopted State Environmental Planning Policies

On 1 March 2022, the following State Environmental Planning Policies (SEPPS) were gazetted.

. State Environmental Planning Policy (Resilience and Hazards) 2021
. State Environmental Planning Policy (Biodiversity and Conservation) 2021
. State Environmental Planning Policy (Precincts - Eastern Harbour City) 2021

These SEPPS now form matters for consideration under Section 4.15 of the Environmental Planning
and Assessment Act 1979. However general savings provisions apply to development applications
that have been made but not yet determined, on or before the commencement date of the above
SEPPs.

As this development application was lodged on 7 July 2020, this development application is
considered to have been made prior to the commencement date of the SEPPs. The newly adopted
SEPPs have been considered as a matter for consideration under S4.15 of the Act. However the
existing legislation, in force at time of lodgement of the development application, prevails to be extent
of any inconsistency.

2.11  Section 3.42 Environmental Planning and Assessment Act, 1979 - Purpose and Status
of Development Control Plans

Section 3.42 of the Environmental Planning and Assessment Act 1979 states that a DCP provision
will have no effect if it prevents or unreasonably restricts development that is otherwise permitted and
complies with the development standards in relevant Local Environmental Plans and State
Environmental Planning Policies.

The principal purpose of a development control plan is to provide guidance on the aims of any
environmental planning instrument that applies to the development; facilitate development that is
permissible under any such instrument; and achieve the objectives of land zones. The provisions
contained in a DCP are not statutory requirements and are for guidance purposes only. Consent
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authorities have flexibility to consider innovative solutions when assessing development proposals, to

assist achieve good planning outcomes.

2.12 Hornshy Development Control Plan 2013

The proposed development has been assessed having regard to the relevant desired outcomes and
prescriptive requirements within the Hornsby Development Control Plan 2013 (HDCP). The following
table sets out the proposal’s compliance with the prescriptive requirements of the Plan:

Hornsby Development Control Plan 2013

with exception of first
floor which has
protruding “pebbled
area” setback at 5
metres

4.5m < 1/3 building

length

Control Proposal Requirement Compliance
Site Width 139m 30m Yes
Height 20.4m (including lift 17.5m No
overrun)
No. of storeys 5 storeys on podium 5 storeys Yes
Lowest Residential Floor Above 2.4m 1.5m (max) No - as shop
Natural Ground Level top housing
Maximum Floorplate Dimension 55m (N/S) 35m No
26m ( E/W) 35m Yes
Building Indentation Complies 4m x 4m Yes
Front Setback Ground Floor 10m No
Commercial 5.1 metre 8m < 1/3 building
setback and Units length
above setback 3 metres
from Pacific Highway
and Amor Street
Side Setback (northern) Ground Floor 6m with 6m No
exception of awning 4.5m < 1/3 building
structure setback at 3m. length
First floor setback at 6m
with garden extending
to 5.3m. All other floors
6m or greater setback.
Side Setback (Western) All floors setback 6m 6m No
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Top Storey Setback from Varied compliance from 3m No
Ground Floor Om to 2.4 metres
Basement Ramp Setback 5m 2m Yes
(landscaping)
Deep Soil Landscaped Areas Om front 8m front No
1-6m variable Side 4m sides Partial
Communal Open Space with >50m2 (min) 50m2 (min) Yes
Minimum Dimensions 4m 25% 25% Yes
Parking
- resident spaces >42 spaces 41 spaces Yes
- commercial spaces >34 spaces 34 spaces Yes
- bicycle racks 16 bike racks 6 bike racks Yes
- motorbike space 1 space 1 space Yes
Solar Access 70% 70% Yes
Housing Choice 10% of each type 10% of each type Yes
(min)
Adaptable Units TBC (achievable) 10% TBC

2.12.1 Desired Future Character and Key Design Principles

The site is included in the Lords Avenue, Asquith precinct which is zoned R4 High Density

Residential.

The HDCP states that a development should demonstrate compatibility with the “Desired Future
Character Statement” which is outlined in Part 3.4.1 of the HDCP. Further detail regarding the future
character is also contained within the Key Design Principles contained within Part 3.4.15 of the

HDCP.

Generally, the applicable key design principles and desired future character for the Lords Avenue

Precinct are as follows:

Redevelopment should be predominantly five storey residential flat buildings in garden

settings, with parking in basements.

Building should be in landscaped settings with buildings providing broad setbacks to retain
existing vegetation and to permit residential flat buildings to be surrounded and screened by
canopy trees and shrubs to create landscaped corridors.

Building facades should be well articulated, with setbacks that contain reasonable sunlight
and privacy. Facades incorporate a range of materials and finishes including face brick, walls
of windows, steel framed balconies with balustrades of steel or glass and operable louvres for

privacy, shade and glare control.

ITEM 5

Local Planning Panel meeting 30 March 2022

Business Paper Page 116



Hornsby Shire Council Report No. LPP14/22 Page 26

. Balconies provide outdoor living areas which wrap around the corners of the buildings,
providing usable open space as well as articulation in built form.

o Developments provide active living options including bicycle storage and parking and
prioritized pedestrian entrances.

The proposed development is considered to comply with the desired future character and key design
principles. Approval of the concept development application would permit the construction of a
building that is consistent with the desired future character of the development site and the wider
precinct.

2.12.2 Site Requirements

The desired outcome of Part 3.4.3 Site Requirements of the HDCP is for “Buildings located on
consolidated development sites that provide soft landscaping surrounding the building and limit the
number of driveway crossings.”

The proposed development site would be consistent with the desired outcome by consolidating four
allotments, providing soft landscaping in side setback areas and providing one vehicular crossing to
the site from Amor Street.

The proposal would also not isolate any adjoining development site or hinder the redevelopment of
any other as yet undeveloped allotment within the surrounding high-density precinct.

2.12.3 Height

The proposed development does not comply with the height requirements within the HLEP as
discussed in Section 2.1.2 of this report.

As detailed in the body of this report, the proposed building height is considered to be acceptable with
respect to the constraints of the site, the development potential and surrounding development.

2.12.4 Setbacks

The desired outcomes of Part 3.4.5 Setbacks of the HDCP is for:

. Well-articulated building forms that are set back to incorporate landscaping, open space and
separation between buildings.

) Developments which have coordinated basement and services located to minimise loss of
landscaped open space and reduction of deep soil zones.

. Setbacks that preserve and protect existing trees around the perimeter of sites and provide
effective deep soil areas that are able to create a garden setting, including substantial tree
canopy to all sides of the building.

The proposed development does not comply with any of prescribed setback distances. A merit based
assessment of each setback is provided below

2.12.4.1 Northern side setback

The proposed building envelope is setback 5.8 metres from the northern side boundary, which does
not comply with the 6 metre setback requirement. The non-compliant section of the building is limited
to a raised garden bed located on the first floor of the development. With the exception of this 200mm
wide raised garden bed, the entirety of the building would be located at a compliant 6 metre side
setback. No objections are raised to the non-compliant garden bed which would provide visual
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separation and building articulation for the northern facade without impacting on building separation,
the ability for canopy trees to be provided within the setback area or the amenity of the adjoining
residential development to the north.

2.12.4.2 Western side setback

The bulk of the proposed building would be located more than 12 metres from the western side
boundary, and the entirety of the building, with the exception of a first-floor level raised planter would
be located at a setback of 8 metres from the boundary.

The first floor level planter and driveway cover would be located at a setback of 5 metres for 40% of
the first floor facade. No objections are raised to this structure as it would not permit the generation of
privacy or amenity impacts to the adjoining high density development, and would not hinder the
establishment of landscape setbacks.

21243 Amor Street and Pacific Highway Frontages

Part 3.4.5 of the HDCP prescribes that for corner allotments, the front boundary setback requirement
of 10 metres applies to all frontages. The proposed development envelope proposes a setback of 3
metres to the Amor Street frontage and the Pacific Highway. With respect to the non-compliant front
setback distances the following points are noted:

. On the Pacific Highway frontage, the ground floor is setback at 3 metres, with floors 1-4
setback back between 3 - 13 metres.

. On the Amor Street frontage, all building levels are setback 3 metres.

) The site adjoins B2 Local Centre zoned lands to the south of the site. The B2 zoned lands
comprise of the Asquith Local Centre, which is generally located on the western side of the
Pacific Highway, opposite the Asquith Railway Station. Whilst these lands are not yet
developed, the adjoining local centre has a maximum permissible height of 35.5m and a
permissible setback distance of nil metres from the front boundaries (Part 4.4.5 of the HDCP).
Therefore, the frontages proposed at 3 metres, whilst they would not comply with the
requirements outlined in Part 3.4.5, they would be setback further than adjoining buildings in
the business zone and would provide an appropriate transition between the two zones.

. The proposed shop top housing land use has a commercial ground floor level. Bringing this
commercial level forward of the 10 metre setback requirement assists in activating the
streetscape around the building, and assists in presenting the ground level commercial to the
street. This also allows for the creation of appropriate public domain around the front of the
site.

) Moving the bulk of the building towards the corner of Amor Street and Pacific Highway allows
for greater setbacks to adjoining residential development, which assists in the creation of
landscaped setback areas and green corridors.

) The building facades are well articulated, and the non-compliant setback distances are the
result of a lengthy design process, with input from Council’'s Design Excellence Panel and the
applicant’s Urban Designer. The setbacks are not the result of an overdevelopment of the
site.

. The basement levels have been placed under the building bulk and are not interfering with
proposed deep soil landscape areas.
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. The proposed setbacks still permit the inclusion of appropriate amenity tree coverage to
improve the public domain around the frontage of the site and soften the appearance of the
building.

For the reasons outlined above, the proposal is considered to be acceptable, with regard to the non-
compliant front setbacks.

2.12.4.4 Top Floor Setback

Part 3.4.5 of the HDCP prescribes that the top residential floor should be setback an additional 6
metres from the floor beneath. The HDCP does not directly describe the desired outcome of this
additional top floor setback, however the design outcome is that residential flat buildings would have a
diminishing form as they achieve additional height. It is also noted that the ADG provides that

“Generally one step in the built form as the height increases due to building separations is desirable.
With respect to the proposed non-compliance the following is noted:

o The Amor Street frontage does not propose to have any additional setback for the topmost
residential floor, whilst the Pacific Highway frontage and the northern side boundary frontage
both have and additional setback provided. As the site adjoining a commercial zoned land on
the southern side of Amor Street and residential zoned land to the north, no objections are
raised to the transition along the top floor of the building to a more compliant building design
in the north of the site. With regard to the Amor Street frontage, it is considered that the non-
compliance would have negligible streetscape impact.

. The highest residential floor is not the highest floor of the building as a rooftop communal
open space is proposed. This communal open space is setback from the peripheries of Level
4 and contains garden beds and raised parapets. These features would assist in diminishing
the rooftop of the building.

. The highly articulated building form along the Pacific Highway greatly breaks up the bulk of
the building with balconies that protrude from under the roof line.

. The topmost residential floor is shown in a contrasting and recessive colour when compared
to the residential floors below

For the reasons outlined above, no objections are raised to the proposed top residential floor setback.
2.12.5 Building Form and Separation

The desired outcomes of Part 3.4.6 Building Form and Sepatration is for:

. Buildings that are limited in width and depth, incorporating articulated facades and separated
by garden areas.

) Quality architecture that evolves from the guidelines of the Apartment Design Guide.

Prescriptive measures are provided to support the desired outcomes. Including floorplate controls,
building separation and articulation. These matters are discussed below:

21251 Building Separation

In regard to building separation, Part 3.4.6 of the HDCP prescribes that building separation should
comply with the requirements of the ADG, which as discussed in Section 2.3 of this report.

2.125.2 Floorplate
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The proposed development does not comply with the maximum floor plate dimension in the north/
south building orientation. The HDCP prescribes a maximum floor plate dimension of 35m whilst the
proposal has a 55m dimension.

In support of this variation it is noted that the proposed building form is greatly articulated which
assists to break up the building mass and effectively hide the length of the building. The proposed
building design is considered to have sufficient depth, articulation and vegetated garden areas to be
of a quality architectural form. No objections are raised.

2.12.5.3 Articulation

Facade treatments and articulation are considered to be representative of quality design solutions for
the following reasons:

. The proposed building envelope is greatly articulated, especially along the eastern and
western frontages.

. The proposed building form is broken up landscaping on balconies and rooftop to soften
building edges.

° Balconies on all elevations add visual interest and further work to articulate the facades.

. Supplied facade treatments and materials are consistent with the desired future character,
including face brick and varied material use. Different building colourations also assist in
articulating and breaking up the visual mass of the building.

For the reasons outlined in the sections above, it is considered that the building form and separation
is supportable on site, and no objections are raised to the proposed massing.

2.12.6 Landscape

The landscaping provisions of the HDCP prescribe that 8 metre wide landscaped deep soil areas be
provided at the front, 7 metre at the rear and a 4 metre wide landscaped area to be provided along
the side boundaries.

With reference to the subject site the following points are noted:

. The Amor Street and Pacific Highway frontages do not comply with the 8 metre wide
landscaped prescription. However, due to the proposed shop top housing land use, and the
reduced setbacks along these frontages, no objections are raised to the non-compliance as
providing an 8 metre landscape buffer would frustrate the goals of activating the streetscape
and creating an acceptable public domain around the frontage of the site. The proposed
design retains landscaping along these frontages, including canopy trees and garden beds,
which is seen as an acceptable and desirable outcome.

. The setbacks of the site to the west and north are provided as deep soil landscape areas with
minimum dimensions of greater than 4 metres. This allows for visual separation between
buildings and the establishment of green linkages and canopies between buildings.

For the reasons outlined above, no objections are raised to the proposed landscaping on site.
2.12.7 Privacy

The proposed concept application is not considered to be of a form that would generate unacceptable
privacy to future residents of the site or any residents in adjoining high density residential site.
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2.12.8 Solar Access and Natural Ventilation

Part 3.4.11 Sunlight and Ventilation of the HDCP contains prescriptive measures consistent with the
requirements of the ADG. As discussed in Section 2.4.2 of this report, the required sunlight access to
units is achieved, with all units receiving some sunlight access at the winter solstice.

2.12.9 Housing Choice

Part 3.4.12 Housing Choice of the HDCP prescribes that a mix of 1, 2 and 3 bedroom units should be
provided.

The proposal includes a mix of one, two and three bedrooms units, including possible adaptable units.
2.12.10 Vehicular Access and Parking

A Traffic and Parking Assessment Report (TPAR), prepared by Transport and Traffic Planning
Associates was provided with the application.

The TPAR identified that additional traffic generation from the site would be minor and additional
traffic movements would “not present any adverse conflict, capacity or safety implications, particularly
given the regular gaps which are available in the traffic flows along this section of the highway”.

Further the TPAR considers that the proposed access from Amor Street would be consistent with the
required Australian Standards and would be located in a position where good sight distances are
available. Vehicle circulation was also identified to be acceptable at this concept stage.

Council’s Traffic and Road Safety team assessed the concept proposal and noted the following:

The TPAR states that the proposed development will generate around 26 vehicle trips at AM peak
hours and 25 vehicle trips at PM peak hours, according to TINSW GTGD.

While no traffic analysis has been undertaken for the adjacent intersection or the operation of the
driveway, Council is aware that the site has the potential for queueing to occur in Amor Street
westbound when cars attempt to turn right into the driveway. The queuing will likely impact on
operation of Amor Street and possibly on the Pacific Highway.

To address this, it is recommended that the right turn from Amor Street into the driveway be prohibited
by signage as well as driveway design. It is noted that Council will be constructing a roundabout at the
intersection of Amor Street and Lords Avenue, also that Wattle Street will be realigned to form a 4
way intersection as part of the Public Domain Guidelines adopted for Asquith. The new roundabout
will provide a suitable alternative for cars destined for the development from the Pacific Highway to
turn around.

A condition of development consent reflecting the advice of the Traffic and Road Safety Team
regarding turning to the site is outlined in Schedule 1 of this report. Subject to this condition, and
further conditions regarding the submission of a TPAR with any future development application, no
objections are raised to the development on traffic and parking grounds.

2.12.11 Open Space

Part 3.4.8 Open Spaces of the HDCP provides minimum open space requirements, generally in
alignment with the requirements of the ADG. The proposed private open space areas comply with the
prescriptive area requirements of the ADG as discussed in the body of this report.

2.12.12 Waste Management

ITEM 5

Local Planning Panel meeting 30 March 2022 Business Paper Page 121



Hornsby Shire Council Report No. LPP14/22 Page 31

The proposal includes preliminary plans in regards to waste collection which indicates that bin areas
would be located in the first basement level.

Conditions of development consent have been recommended in Schedule 1 of this report for the
provision of future waste management detail with a future development application, including
provision of bin chutes, collection areas and access requirements.

2.13 Section 7.11 Contributions Plans

Hornsby Shire Council Section 94 Contributions Plan 2014-2024 does not apply to the concept
development application as no dwellings are able to be constructed under this consent. The
requirement for a monetary Section 7.11 contribution would be a matter for a future detailed
development application.

3. ENVIRONMENTAL IMPACTS

Section 4.15(1)(b) of the Act requires Council to consider “the likely impacts of that development,
including environmental impacts on both the natural and built environments, and social and economic
impacts in the locality”.

3.1 Natural Environment
3.1.1 Tree and Vegetation Preservation

The proposed building footprint would require the removal of 8 trees as outlined in the Arboricultural
Impact Assessment, prepared by Susan Stratton, dated 5 August 2021.

Of the trees that would be removed as part of a future development, 5 have very low or low retention
values, with the remaining 3 trees having moderate retention values. Of the trees to be removed, only
2 are natives, with the remaining 6 trees being planted exotic species.

Sufficient space would be available on site with the proposed building envelope for the replanting of
native tree species to offset the loss of trees. Consequently no objection is raised to the removal at
this concept stage.

In addition to trees to be removed, a number of trees are located on the adjoining allotment No. 2C
Amor Street which would have tree protection zones which extend into the site. To minimise impacts
to these adjoining trees, throughout the assessment and redesign process, the applicant amended
the basement levels and ground floor design to provide setbacks from these trees that would allow for
their retention. The final proposed building form and massing is considered to be compatible with the
retention of these adjoining trees.

A future development application would be required to complete an arboricultural impact assessment
and conditions of consent to this effect are included in Schedule 1 of this report.

3.1.2 Stormwater Management

The proposed development slopes to the northern side boundary. Stormwater could be disposed of
via the street drainage system and no easements are identified as being required. A condition of
development consent requiring a future stormwater systems to be designed by a suitably qualified
engineer is included in Schedule 1 of this report.

3.2 Built Environment

3.2.1 Built Form
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As outlined in the body of this report, the proposed built form is considered to be acceptable.
3.3 Social Impacts

The residential development would improve housing choice in the locality by providing a range of
house hold types as well as additional commercial space. This is consistent with Council’s Housing
Strategy which identifies the need to provide a mix of housing options to meet future demographic
needs in Hornsby Shire.

3.4 Economic Impacts

The proposed development would have a positive economic impact to the locality and shire by
permitting the creation of additional commercial space for employment opportunities, and by also
creating additional dwellings in the locality.

4., SITE SUITABILITY

Section 4.15(1)(c) of the Act requires Council to consider ‘“the suitability of the site for the
development”.

The subject site has not been identified as bushfire prone or flood prone land. The site is considered
to be capable of accommodating the proposed development. The scale of the proposed development
is consistent with the capability of the site, its unique location and the opportunities and constraints of
the site.

5. PUBLIC PARTICIPATION

Section 4.15(1)(d) of the Act requires Council to consider “any submissions made in accordance with
this Act’.

51 Community Consultation

Lodged on 13 July 2020, the application has been notified on 4 separate occasions, from 13 July
2020 to 6 August 2020, from 17 February 2021 to 11 March 2021, from 12 August 2021 to 2
September 2021 and from 28 January 2022 to 22 February 2022 in accordance with the Hornsby
Community Engagement Plan.

The application has received 3 submissions in the notification periods, with 2 in the initial submission
period and 1 in the following period. No submissions were received in the two most recent submission
periods.

The map below illustrates the location of those nearby landowners who made a submission that are in
close proximity to the development site.
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3 SUBMISSIONS RECEIVED OUT OF MAP RANGE

Three submissions objected to the development, generally on the grounds that the development
would result in:

. A building of unacceptable height.

. Privacy impacts from the top floor communal open space.
. KFC “smells”.

. Potential for fires from shop top housing development.

. Non-compliant setback distances from the front boundary.

The merits of the matters raised in community submissions have been addressed in the body of the
report with the exception of the following:
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5.1.1 Privacy impacts from Rooftop Communal Open Space

A submission raised concerns regarding privacy impacts from the rooftop communal open space.

In addressing these concerns, it is noted that the rooftop communal open space is provided with a
planter on all sides which would provide a standoff distance from the edge of the roof and the
communal open space. This would effectively prevent views below the horizontal plane. Additionally,
the site is located on the crest of a hill, with adjoining residential lands to the north and west sitting
lower than the subject site. As a consequence of this topography, and the standoff distance from the
roof edge provided by the planter, views from the rooftop communal open space would be over the
roof of adjoining development only, and it would be improbable that any views into adjoining private
open space or living areas would be possible.

5.1.2 KFC Odours

A submission raised concerns that a ground level KFC development would generate odours to the
adjoining sites. The ground level KFC restaurant was removed from the proposed development after
the first redesign of the concept development application and no such restaurant is proposed under
the final plans submitted for consideration.

5.1.3 Fire Safety

A submission raised concerns regarding fire safety between the ground level commercial, and the
residential floors above. In response to this concern it is noted that this matter would be addressed at
a future development application and construction certificate stage.

5.1.4 Non-compliant Front Setbacks

A submission raised concerns regarding the front setbacks being inconsistent with residential flat
buildings in the vicinity of the site.

As outlined in the body of this report, the proposed development occupies a unique site that is
opposite the Asquith local centre and the development would provide an appropriate transition in
scale and building setbacks between the two zones. Bringing the building closer to the corner of the
site assists in activating the ground level retail, provides a high quality public domain and would
reduce impacts to adjoining residential development. A 3 metre front setbacks would be inappropriate
on the overwhelming majority of sites in the Asquith precinct, and it is only supported in this instance
due to the unique nature of the site.

6. THE PUBLIC INTEREST

Section 4.15(1)(e) of the Act requires Council to consider “the public interest”.

The public interest is an overarching requirement, which includes the consideration of the matters
discussed in this report. Implicit to the public interest is the achievement of future built outcomes
adequately responding to and respecting the future desired outcomes expressed in environmental
planning instruments and development control plans.

The application is considered to have satisfactorily addressed Council’'s and relevant agencies’
criteria and would provide a development outcome that, on balance, would result in a positive impact
for the community. Accordingly, it is considered that the approval of the proposed development would
be in the public interest.

CONCLUSION
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The application proposes a Concept Development Application for a shop top housing development
comprising of ground floor retail and 31 units over four residential floors.

The development generally meets the desired outcomes of Council’s planning controls, other than
height of building, and is satisfactory having regard to the matters for consideration under Section
4.15 of the Environmental Planning and Assessment Act 1979.

The variation to the height of building is supported based upon the requirements to provide roof top
structures to provide disabled access to the communal open space, increased floor to ceiling heights
for the ground floor commercial uses and the slope of the land. The development would provide an
appropriate transition in building height between the Asquith commercial centre and high-density
residential zone.

Council received 3 submissions during the public notification periods. The matters raised have been
addressed in the body of the report.

Having regard to the circumstances of the case, approval of the application is recommended.
The reasons for this decision are:

. The request under Clause 4.6 of Hornsby Local Environmental Plan 2013 to contravene the
‘Height of buildings’ development standard is well founded. Strict compliance with the
development standard is considered unreasonable and unnecessary in the circumstances of
the case and sufficient environmental planning grounds have been submitted to justify the
contravention to the development standard.

. The proposed development does not create unreasonable environmental impacts to adjoining
development with regard to visual bulk, overshadowing, solar access, amenity or privacy.

. Detailed assessment of the impact of the development on the natural and built environment of
the locality would be considered under a future development application for building works
within the approved building envelope on the site.

Note: At the time of the completion of this planning report, no persons have made a Political
Donations Disclosure Statement pursuant to Section 10.4 of the Environmental Planning and
Assessment Act 1979 in respect of the subject planning application.

RESPONSIBLE OFFICER

The officer responsible for the preparation of this report is Ben Jones.

CASSANDRA WILLIAMS ROD PICKLES
Major Development Manager - Development Manager - Development Assessments
Assessments Planning and Compliance Division

Planning and Compliance Division
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Attachments:

1.0 Locality Plan

2.0 Architectural Plan

3.4 Approval Plan

4.3 Design Excellence Commentary
File Reference: DA/528/2020

Document Number: D08348346
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SCHEDULE 1

GENERAL CONDITIONS

The conditions of consent within this notice of determination have been applied to ensure that the use
of the land and/or building is carried out in such a manner that is consistent with the aims and
objectives of the relevant legislation, planning instruments and council policies affecting the land and
does not disrupt the amenity of the neighbourhood or impact upon the environment.

Note: For the purpose of this consent, the term ‘applicant’ means any person who has the authority to
act on or the benefit of the development consent.

Note: For the purpose of this consent, any reference to an Act, Regulation, Australian Standard or
publication by a public authority shall be taken to mean the gazetted Act or Regulation, or adopted
Australian Standard or publication as in force on the date that the application for a construction
certificate is made.

1. Approved Concept Plans

The development must be carried out in accordance with the concept plans listed below and
endorsed with Council’s stamp, except where amended by Council and/or other conditions of
this consent:

Concept Plans

ITEM 5

1. Pla | 2. R | 3. Drawin | 4. Dra | 5. Dated | 6. Coun
n No. ev g Name wn by cil Reference
7. AO | 8. 9. Drawing | 10. BD 11. 24.01. | 12.
00 Summaries and | Architecture | 22
Schedules interiors

13. A0 | D 14, Site 15. BD 16. 24.01. | 17.
01 Plan Architecture | 22

interiors
18. Al |E 19. Baseme | 20. BD 21. 8.03.2 | 22.
00 nt 3 Plan Architecture | 2

interiors
23. Al |E 24, Baseme | 25. BD 26. 08.03. | 27.
01 nt 2 Plan Architecture | 22

interiors
28. Al |E 29. Baseme | 30. BD 31. 08.03. | 32.
02 nt 1 Plan Architecture | 22

interiors
33. Al 34. Ground | 35. BD 36. 08.03. | 37.
03 Floor Plan Architecture | 22

interiors
38. Al 39. Level 1 | 40. BD 41. 08.03. | 42.
04 Plan Architecture | 22

interiors
43. Al | D 44, Typical 45, BD 46. 24.01. | 47.
05 Floor Plan Architecture | 22

interiors
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48. Al | D 49, Level 4 | 50. BD 51. 24.01. | 52.
06 Plan Architecture | 22
interiors m
53. Al |D 54, Roof 55. BD 56. 24.01. | 57.
07 Plan Architecture | 22 z
interiors m
58. A2 | E 59. Elevatio | 60. BD 61. 08.03. | 62.
00 ns Sheet 1 Architecture | 22 h
interiors =
63. A2 | E 64. Elevatio | 65. BD 66. 08.03. | 67.
01 ns Sheet 2 Architecture | 22
interiors
68. A2 | D 69. Street 70. BD 71. 24.01. | 72.
03 Elevation Architecture | 22
interiors
73. A2 | D 74. Section | 75. BD 76. 24.01. | 77.
04 A-A Architecture | 22
interiors
78. Ad | E 79. Articulat | 80. BD 81. 08.03. | 82.
10 ion Plan — Architecture | 22
Basement Level | interiors
1
83. A4 | E 84. Articulat | 85. BD 86. 08.03. | 87.
11 ion Plan — Architecture | 22
Ground Floor interiors
Plan
88. A4 | E 89. Articulat | 90. BD 91. 08.03. | 92.
12 ion Plan — Level | Architecture | 22
1 Plan interiors
93. A4 | E 94, Articulat | 95. BD 96. 08.03. | 97.
13 ion Plan — Architecture | 22
Typical Floor interiors
Plan
98. A4 | E 99. Articulat | 100. BD 101. 08.03. | 102.
14 ion Plan — Level | Architecture | 22
4 Plan interiors
103. A4 | E 104. Articulat | 105. BD 106. 08.03. | 107.
15 ion Plan — Roof | Architecture | 22
Plan interiors
Supporting Documentation
Document Title Prepared by Dated Council
Reference
Design Excellence Panel Hornsby Shire Council Design | 11.02.22 | D08348747
Meeting Minutes Excellence Panel

2. Development Consent

Local Planning Panel meeting 30 March 2022 Business Paper Page 129



Hornsby Shire Council Report No. LPP14/22 Page 39

a) This development consent does not permit any demolition or construction works on
the site, or the removal of any trees. The approved development is concept only.
Separate development applications are required to be submitted for any building/
drainage/ infrastructure/ tree removals works within the site.

ITEM 5

b) The development approves a maximum of 31 residential units (dwellings) and 2
ground level commercial premises as defined within the Hornsby Local Environmental
Plan 2013.

C) The vehicular access to the site is to be from Amor Street as indicated on the

approved concept plans.
3. Building Envelope

The building envelope and floor plans for the future development application on the site must
incorporate the setbacks and deep soil landscape areas approved in the Articulation Plans
A410-A415 prepared by BD Architecture interiors dated 08/03/2022.

4, Compliance with Apartment Design Guidelines

Any future development application is to demonstrate compliance with the requirements of the
NSW Department of Planning and Environment Apartment Design Guide.

5. Communal Open Space

Communal open space must have a minimum area equal to 25% of the site. A minimum of
50% direct sunlight is required to be provided to the principal usable part of the communal
open space for a minimum of 2 hours between 9am and 3pm on 21 June (mid-winter). Details
to be provided with the relevant development application for building work.

6. Internal Driveway/Vehicular Areas

a) The driveway and parking areas on site must be designed, in accordance with
Australian Standards 2890.1, 2890.2, 3727 and the following requirements:

i) All car parking spaces within the basement level are to comply with
AS2890.6.
ii) The number of car parking spaces to be provided must comply with the

requirements of the Hornsby Development Control Plan 2013 for both the
commercial and residential components.

iii) All service areas are to comply with AS2890.2.

iv) The site entry/exit, vehicular ramp, loading bays and truck turning areas to be
used by waste collection vehicles must be designed for a heavy rigid vehicle
in compliance with AS2890.2.

V) Note: AS2890.2-2002 includes a maximum gradient of 1:6.5 for forward travel
and 1:8 for reverse travel, a minimum vertical clearance of 4.5 m, and
minimum loading dock/service bay dimensions of 3.5 m x 12.5 m. A turn table
to facilitate truck turning is acceptable.
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10.

11.

Vi) A physical barrier such as a gate, roller door or the like is to be provided to
control entry into the basement levels, and to separately control entry into the
residential component of the basement.

b) Detalils to be provided with the relevant development application.
Stormwater Drainage

a) The stormwater drainage system for the development must be designed in
accordance with AUS-SPEC Specifications and be connected directly to Council’s
street drainage system.

b) An on-site stormwater detention system must be designed by a Chartered Civil
Engineer. Details to be provided with the relevant development application.

C) The proposed development must incorporate water sensitive urban design into the
stormwater drainage design.

Note: The design of the stormwater management system must be supported with a
MUSIC model.

d) Details to be provided with the relevant development application.
Geotechnical Report

A Geotechnical Investigation report is to be submitted to Council with the first development
application.

Traffic Parking Impact Assessment Report

A Traffic Parking Impact Assessment Report is to be provided with any future development
application. The report is to address the traffic and parking implications of the development
and must include the following:

a) Architectural Plans demonstrating whether the vehicle access point has sufficient
pedestrian sight distance.

Refer to Australian Standard AS2890.2-2018 Part 2 Off-Street Commercial vehicle
facilities, figure 3.4.

b) The right turn from Amor Street into the driveway is to be prohibited by signage as
well as driveway design. A plan showing the driveway design and signage is to be
provided to Council for further review.

Contamination

A detailed investigation of the proposed development site must be prepared by a suitably
qualified environmental consultant for any land contamination and submitted with the first
development application. Such an investigation must be undertaken in accordance with NSW
Environment Protection Authority’s ‘Contaminated Sites Guidelines for Consultants Reporting
on Contaminated Sites’ and ‘Contaminated Sites Sampling Design Guidelines’.

Should you require further information regarding this request, please contact Hornsby Shire
Council’'s Compliance Team on 9847 6829.

Remedial Action Plan
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12.

13.

A Remedial Action Plan (RAP) must be prepared by a suitably qualified environmental
consultant and be submitted with the first development application should the preliminary/
detailed investigation reveal contamination exceeding criteria prescribed by the NSW
Environment Protection Authority's’ Contaminated Sites Guidelines for the NSW Site Auditor
Scheme’.

Acoustics

Prior to the issue of the relevant development application for building works, an acoustic
report is to be prepared by a suitably qualified acoustic consultant in accordance with NSW
EPA’s Noise Policy for Industry (2017), Hornsby Shire Council Policy and Guidelines for
Noise and Vibration Generating Development (Acoustic Guidelines V.5, 2000), NSW
Department of Planning’s Development Near Rail Corridors and Busy Roads - Interim
Guideline, State Environmental Planning Policy (Transport and Infrastructure) 2021 and NSW
EPA’s Noise Guide for Local Government (2013). The acoustic report must detail, at a
minimum:

a) The predicted noise levels to be emitted from all noise associated with the
construction and ongoing operation of the development at all sensitive receivers.

b) The predicted noise and vibration impacts associated with the adjacent classified
road and rail corridor within all prescribed internal areas of the proposed
development.

c) Any required noise attenuation measures which must be implemented to ensure
acoustic compliance with the established noise criteria for the development and the
internal noise levels detailed in Clauses 2.99(3) and 2.119(3) of State Environmental
Planning Policy (Transport and Infrastructure) 2021.

Construction Management Plan (CMP)

A Preliminary Construction Management Plan must be prepared by a suitably qualified
environmental consultant in consultation with a qualified traffic engineer and AQF 5 arborist
and be submitted with the first development application.

The PCMP assists with the protection of the public, the environment and Council’s assets
during all stages of construction works and must include the following:

a) Description of the works
i) A general description of the scope of works.
ii) Details of the extent of earthworks including quantities of excavated and

imported material to be transported to and from the site.

iii) Details of any staging of works.
b) Construction traffic and management
i) The anticipated number and frequency of truck movements per day over the

duration of the project (i.e. throughout demolition, earthworks and
construction phases) for fill importation and exportation. The number of trucks
should correlate to the volume of fill material to be imported to/exported from
the site.
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d)

e)

9)

h)

ii) The vehicle traffic routes to and from the site, including any queuing
locations. The vehicle routes should be identified on a plan attached to the
PCMP.

iii) Size and types of construction vehicles to be used for importation and

exportation of fill throughout the stages of works.

iv) Access and egress into the site, including any limitation on access for certain
types of vehicles (determined via swept path analysis) due to site constraints.

ITEM 5

V) Any required road closures/openings, work zones, crane permits, road
occupancy licences and traffic control.

Vi) Management measures to be implemented to minimise disruption to, and
maintain the safety, of all road users.

Pedestrian management

i) Potential impacts on pedestrian movements. This includes consideration of
locations or times where footpaths are heavily trafficked (e.g. school arrival
and departure; commuter peaks).

ii) Management measures to be implemented to minimise disruptions to
pedestrians and maintain safety.

Car parking

i) Impacts on on-street parking (e.g. use of work zones, construction access
implications).

ii) Details of construction worker parking. Where limited car parking is available
on site or nearby, details of alternative transport arrangements must be
provided.

Tree management and protection

i) Trees to be removed and retained on site consistent with other lodged Plans,
including tree protection measures.

Stormwater Management

i) Details of stormwater management and disposal during excavation and
construction, consistent with other lodged Plans.

ii) Identification of existing watercourses.
iii) Sediment and erosion control measures.
Noise and Vibration

i) Expected sources of noise and vibration during demolition, earthworks and
construction at sensitive receiver locations.

ii) Duration of works that are expected to emit higher than average levels of
noise and vibration (e.g. rock breaking and rock sawing).

iii) Details of mitigation measures to minimise noise and vibration impacts.

Waste Management
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i)

Detail the reuse, recycling and disposal methods for all demolition and
construction waste on site.

i) Site plan

i)

A site plan which identifies the following information at each stage of the
development:

a.

b.

j.

Existing and proposed buildings.
Site boundaries.

Extent of proposed earthworks (i.e. excavation and fill importation
locations, and cut and fill locations).

Existing trees and vegetation to be removed and retained and tree
protection measures (consistent with TPP if required to be submitted
as part of the Development Application).

Vehicle access and egress.
On-site vehicle parking areas.

Proposed hard-stand areas for loading and unloading materials,
including the location of cranes and concrete pumps.

Location of material storage on-site, stockpiles, site sheds,
hoardings, waste storage.

Location of sediment control measures (consistent with Erosion and
Sediment Control plans submitted as part of the Development
Application).

Potential Work Zone locations.

14, Soil and Water Management Plan (SWMP)

a) A Soil and Water Management Plan (SWMP) is to be prepared by a suitably qualified

consultant

in accordance with the Managing Urban Stormwater - Soils &

Construction, 2004 Manual, and be submitted with the first development application.
The SWMP is to detail the sediment and erosion control measures to be implemented
during the construction of the proposed development and is to include a plan to scale
of 1:500 or larger and supporting information.

b) The following information must be included within the SWMP:

i) Site survey which identifies contours and approximate grades and the
direction(s) of fall.

ii) Locality of site and allotment boundaries.

iii) Location of adjoining road(s) and all impervious surfaces.

iv) Location of site within catchment including an estimate of flows through the
site.

V) Existing vegetation and site drainage.

Vi) Nature and extent of clearing, excavation and filling.

ITEM 5

Local Planning Panel meeting 30 March 2022

Business Paper Page 134



Hornsby Shire Council

Report No. LPP14/22 Page 44

Vii) Diversion of run off around disturbed areas.

viii) Location and type of proposed erosion and sediment control measures.

iX) Location of site access and stabilisation of site access.

X) Location of material stockpiles.

Xi) Location and engineering details with supporting design calculations for all
necessary sediment retention basins.

Xii) Location and concept plans of any proposed constructed wetlands, gross
pollutant traps, trash racks or trash collection/separator units.

Xiii) Proposed site rehabilitation and landscaping.

Xiv) Detailed staging of construction works (breaking down of catchment
disturbed).

XV) Maintenance program for erosion and sediment control measures.

C) All design criteria and calculations used to size sediment and erosion control

measures should be shown, and construction standard drawings are to be provided
on each type of sediment and erosion control measure proposed.

d) Where sediment retention basins are proposed, the following additional information is
to be included in the SWMP:

i) Details of catchment area of basin.

i) Design capacity dimensions of basin and overflow mechanism.

iii) Estimate of the average volumes of water to be disposed from the basin.

iv) Details of treatment methods to be employed to water prior to disposal from
basin (flocculation).

V) Estimate of the water quality after treatment prior to disposal from basin
(suspended solids).

\0) Method of disposal of water from basin.

vii) Location of discharge points and / or disposal areas of water from basin.

viii) Inspection and maintenance program for basin.

15. Waste Management
a) A future development application must provide Waste Management Plans for the

Demolition Stage and for the Construction Stage, covering the scope of this project
and including the following details:

i)

ii)

An estimate of the types and volumes of waste and recyclables to be
generated.

A site plan showing sorting and storage areas for demolition and construction
waste and the vehicle access to these areas.

How excavation, demolition and construction waste materials will be reused
or recycled and where residual wastes will be disposed.
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b)

c)

d)

e)

iv) The total percentage (by weight) of demolition and construction waste that
will be reused or recycled.

A future development application must provide separate Waste management plans
for use and on-going management for the commercial/retail and residential
components of the development, including the following details:

i) Estimate of expected waste and recycling generation for each waste stream.
ii) Bin size(s) and collection frequency for each waste stream.
iii) How bins are to be serviced (including where the waste collection vehicle is

to park, vehicle turning paths for HRV, Traffic Report to include consideration
of waste collection safety).

iv) Bin storage(s) including dimensions, how location and design has minimised
impact on streetscape, amenity etc .

V) Waste carting routes (e.g. from commercial tenancy to commercial bin room)
and bin carting routes (e.g. from each residential waste facility to the bin
holding/collection room) including gradients and widths and distance.

Vi) Details of all Waste facilities (including, but not limited to the garbage chute,
240L recycling bin and 240L FOGO bin in a small room or cupboard on each
residential level of each lift core of each building, any litter bins in the
commercial courtyard), including dimensions and accessibility for persons
with a disability.

Vii) Details of all equipment required for on-going waste management and where
it will be stored. Examples of equipment include but are not limited to the
chute system (and volume handling equipment to ensure there is 3 days bin
capacity under the chute), motorised bin carting equipment, bin lifter,
commercial cardboard compactor/bailer, Return and Earn machine, etc.

viii) Roles and responsibilities for on-going waste management.

The commercial/retail units and the residential units must have a separate self-
contained waste management systems. The commercial/retail tenants must not have
access to the residential waste management system and residents must not have
access to the commercial/retail waste management system.

A dedicated bulky waste storage area of at least 8 square metres must be provided
for every 50 dwellings or part thereof.

The waste facilities (a small room or cupboard housing the garbage chute, 240L
recycling bin and 240L FOGO recycling bin) on each residential level must be
accessible by persons with a disability while comfortably housing the garbage chute
and 2x 240L bins.

The domestic waste collection facility at the basement level must accommodate the
bins as per the following rates:

i) Bins for residential use are required at a rate of 140L/dwelling/week for
garbage, 120L/dwelling/week for co-mingled recycling and 25L/dwelling/week
for food organic garden organic (FOGO) recycling. In addition, allow for 2x
660L or 1x 1100L paper/cardboard bins.
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16.

17.

)

h)

i)

ii) Garbage is collected two times per week and recycling is collected once per
week.

iii) Garbage bins can be 660L or 1100L whereas recycling bins are 240L.

The commercial/ retail waste management system must be designed with waste
collections no more frequent that twice per week for each waste stream.

The heavy rigid waste collection vehicle must be able to enter the site in a forward
direction, adequately manoeuvre into position near the bins with no more than one
reverse movement, load the bins and exit the site in a forward direction.

Details are to be provided with the relevant development application.

Arboricultural Assessment

A future development application must be accompanied by an Arboricultural Impact
Assessment Report that assesses the impact of the development on tress to be retained and
details all trees that are required to be removed to facilitate the future development. The
Arboricultural Impact Assessment Report must:

a)

b)

d)

Be completed by an Arborist with a minimum AQFS5 level certification.

Assesses the impact of the development on all trees located on the subject site as
well as all trees located on neighbouring allotments or within road reserves that are
likely to be impacted by the development.

Assess the entire impact of the development on trees to be retained; including but not
limited to:

i) The impacts of the proposed building envelope.

i) The impacts of the installation of any proposed services and drainage
infrastructure.

iii) The likely impacts of the erection of any required scaffolding and or erection

of any cranes.

The Arboricultural Impact Assessment Report must be accompanied by, or contain
within, a tree protection plan for all stages of the development, including site
preparation, demolition and construction.

Landscape Plans

A future development application must be accompanied by detailed landscape plans and
drawings that indicate the following:

a)

b)

c)

Retention of the approved landscaped areas including retention of all approved deep
soil zones.

Provision for canopy trees of no less than 10 metres mature height along the northern
and western property boundaries.

Details for on slab planters are to be provided. There details need to include
automatic drip irrigation, subsoil drainage (proprietary drainage cell, 50mm sand and
filter fabric), and waterproofing. Soil depths additional to the requirement of subsoil
drainage shall be a minimum of 500mm for shrubs.
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d) Undergrounding of powerlines along the site frontages to avoid canopy and overhead
powerline conflicts.

e) Native plants are to be used in preference.

f) All landscape plans are to be prepared by a suitably qualified Landscape Architect.
18. Urban Design Report

A future development application must be accompanied by an Urban Design Report,
prepared by a suitably qualified architect that addresses (as a minimum):

a) The requirements of Clause 6.8 Design Excellence of the Hornsby Local
Environmental Plan 2013.

b) Schedule 1 Design Quality Principles of State Environmental Planning Policy No 65
Design Quality of Residential Apartment Development.

c) The Hornsby Public Domain Guidelines to ensure that the future application is
consistent with the public domain design for the Asquith Precinct.

19. Public Domain Guidelines

A future development application must be consistent with the Hornsby Public Domain
Guideline and a future statement of environmental effects must state how the guidelines have
been incorporated into the application. The following is required to be submitted with any
future development application:

a) An Alignments Plan demonstrating levels, gradients and alignments of new and
altered buildings and a Public Domain Plan to be prepared and submitted for
approval, reflecting the public domain elements as outlined in the Public Domain
Guidelines.

- END OF CONDITIONS -

ADVISORY NOTES

The following information is provided for your assistance to ensure compliance with the Environmental
Planning and Assessment Act, 1979, Environmental Planning and Assessment Regulation 2000,
other relevant legislation and Council’s policies and specifications. This information does not form
part of the conditions of development consent pursuant to Section 80A of the Act.

Environmental Planning and Assessment Act 1979 Requirements

The Environmental Planning and Assessment Act 1979 require the lodgement and approval of a
development application prior to any development on the site.

Tree and Vegetation Preservation

In accordance with Clause 5.9 of the Hornsby Local Environmental Plan 2013 a person must not
ringbark, cut down, top, lop, remove, injure or wilfully destroy any tree or other vegetation protected
under the Hornsby Development Control Plan 2013 without the authority conferred by a development
consent or a permit granted by Council.

Notes: A tree is defined as a long lived, woody perennial plant with one or relatively few main stems
with the potential to grow to a height greater than three metres (3M). (HDCP 1B.6.1.c).
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Tree protection measures and distances are determined using the Australian Standard AS
4970:2009, “Protection of Trees on Development Sites”. Fines may be imposed for non-compliance
with both the Hornsby Local Environmental Plan 2013 and the Hornsby Development Control Plan
2013.

Disability Discrimination Act

The applicant’s attention is drawn to the existence of the Disability Discrimination Act 1992. A
construction certificate is required to be obtained for the proposed building/s, which will provide
consideration under the Building Code of Australia, however, the development may not comply with
the requirements of the Disability Discrimination Act 1992. This is the sole responsibility of the
applicant.
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AN

ATTACHMENT 1 -ITEMS5

LOCALITY PLAN
DA/528/2020

409-411 Pacific Highway Asquith
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DESIGN EXCELLENCE PANEL MEETING MINUTES

Application No: DA/528/2020

Proposal: Concept development application - shop top housing

Property Description: 409-411 Pacific Highway Asquith

Date:

Held:

14 February 2022

Electronic Review

Panel Composition

Chair:

Jon Johannsen

Panel Members: David Epstein, Matthew Taylor

PANEL COMMENTS

This is the third ‘concept proposal’ presented to the Panel for this site and is again a significant departure
from earlier schemes that included various concepts for a drive-through road adjacent to the corner of

Pacific Highway and Amor Street.

The inclusion of urban design input has resulted in positive changes for the development proposal that

address many issues raised in the most recent submission seen by the Panel at the DEP meeting on
24 March 2021.

Despite those changes, the Panel raised a number of concerns in relation to the current proposal, and
these will need to be addressed in the final DA submission.

Electronic Review Comments - 14/2/2022
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The Panel reports that this further amended DA submission has improved and
addressed many of the issues raised and as noted below are identified for further
attention and could be subject to Conditions of Approval.

DESIRED FUTURE CHARACTER

The proposed reconfiguration of residential component as well articulated built form over the
podium is more aligned with the desired future character for the area and is an improved overall
concept for upper floor levels above ground.

The retail part of the development is still of concern in the way this is proposed with dual
frontages that face the highway and into the under croft of the podium above, and this needs
review in association with issues related to traffic management, parking and circulation as noted
below.

Along the Pacific Highway there needs to be more resolution of the podium, street awning and
manner in which the north-east corner is expressed to reduce the apparent height as viewed
from the road.

ATTACHMENT 4 - ITEM S5
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Electronic Review Comments - 14/2/2022

On the ground level the timber looking details at the residential lobby entrances on Pacific
Highway and on the south-west corner of the building have been deleted (see also southern
Perspective CGI). In terms of character some material variation is recommended to soften the
facade at street level. Instead of render and paint the fire stair could be in brickwork carried

from Level 1 down to the ground to add some texture and form at the street level.

HEIGHT

The proposed roof terrace access results in a height increase above both the existing 17.5m
limit and anticipated 16.5m limit under the updated LEP. As is often the case for communal
open space at roof level, the provision of equitable lift access and some internal lobby or area
protected from wind results in height non-compliance that can be supported with the appropriate
Cl.4.6 variation provided it can be demonstrated that there are no adverse environmental
impacts. In that case the Panel would support this height vanation.

Electronic Review Comments - 14/2/2022

o

Agreed height increase subject to addressing issues noted below.

SETBACKS

As currently proposed the setbacks to the north and west boundaries are not as per DCP
controls and create difficulties with provision of adequate deep soil to support mature tree
canopies and lower vegetation to provide visual outlook and privacy.

Existing trees adjacent to the western boundary may also be affected by the proposed first floor
communal space.

With the proposed communal space podium setback there would potential privacy issues for
properties to the west, and the Panel recommended this either be substantially reduced or
removed given the generous roof terraces intended.

Cross sections extending beyond the site boundaries and CGl's of the western side of the
development should be provided to properly assess the interface between the development
and surrounding properties.

The proposed setback for retail along the Pacific Highway provides pedestrian protection with
an awning above within the site boundary, but this still needs more development and should
allow scope for mature street trees with